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Supreme Court of the State of Louisiana. 



No. 19,175. 



M. W. BAYLISS 



versus 



THE GRAND LODGE OF LOUISIANA. 



Appeal Front the Civil District Court, Division C. 



BRIEF FOR DEFENDANT, APPELLEE. 



Syllabus. 



A petition for damages claimed from the Grand Lodge of 
Louisiana for an alleged libel, which shows on its 
face that the publication on which the charge is based 
was made by the Grand Master of the Order, during 
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the recess of the Grand Lodge, addressed to the 
Lodges, on a matter of order and discipUne, is on 
its face privileged; and, in the absence of specific 
allegation of actual malice to defeat the privilege, 
discloses no cause of action. 

The petition opens and ends with an allegation shown on 
the face of it and the "circulars" to be untrue — that 
the "Grand Lodge issued" the circulars, when, in 
fact and to the knowledge of petitioner, the Grand 
Master did it on his own initiative and responsibility. 
The allegation is in this form for the view of gain- 
ing technical advantage. Therefore, the petition 
controlled by "circulars" filed as a part of it dis- 
closes no cause of action. 

The petition discloses no cause of action against the Grand 
Lodge for the further reasons — viz. : 

1. It is apparent on the face thereof that the 
words and expressions charged as libelous of plain- 
tiff are not per se libelous, and there are no allega- 
tions of special damage. 

2. The "circulars," part of the petition, control 
its averments, and show : 

(a) The matter charged is not libelous in any 
sense. 

(6) That the "circulars" are on their face 
privileged. 

(c) To "avoid" the privilege, there should be 
allegation of special, actual malice. 

3. The Court will take judicial cognizance that 
the Grand Lodge (of Masons) is a social, charitable 
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and fraternal organization, and is not liable for per- 
sonal wrong or injury caused by its officers. 

4. While it is conceded that the jurisprudence 
of Louisiana does not recognize the distinction be- 
tween matter "libelous per se" and injurious words 
uttered or published not so libelous, in the latter 
class of cases, falling under Article 2315 of the Re- 
vised Civil Code, there should be allegation and proof 
of special damage. 

5. From words not libelous per se, malice, "the 
essence of libel," will not be inferred or presumed. 

6. The pretended cause of action is charged 
against the Grand Lodge as perpetrator of the al- 
leged offense. It is apparent that the libel, if any, 
is the act of the Grand Master; and the petition 
should be interpreted accordingly, as seeking to hold 
the Grand Lodge for the acts of its officer. 

On the Merits. 

1. The above propositions aplpy equally to the merits. 

2. Under express law and universal custom, acts of the 

Grand Master, especially such as relate to matters 
of Masonic discipHne, are not binding on the Grand 
Lodge. He reports, and the body approves or re- 
jects. 

3. The Grand Lodge is a purely charitable and fraternal 

organization. As such, it is not responsible for 
the wrongful acts of its officers ; nor can its property 
dedicated to charity be divested to pay judgment for 
damages in such case. 



4. The matter charged is not libelous. There is no allega- 

tion or suggestion or proof of malice, and none will 
be presumed in such case. 

5. - The matter is clearly privileged, and there is no allega- 

tion or proof of that special, actual malice which 
would deprive the defendant of the benefit of the 
plea. 

6. The evidence shows the plaintiff was a wrongdoer — de- 

liberately violating the laws and rules of order and 
discipline governing the membership of the Grand 
Lodge of Louisiana; inducing or endeavoring to in- 
duce them to take from him Masonic degrees not 
recognized or permitted by the Grand Lodge, and 
the taking of which imposed the penalty of expulsion 
from their lodges on Master Masons under the juris- 
diction of the Grand Lodge. 

7. The terms "bogus," "spurious," "clandestine" and "ir- 

regular" have specific technical meanings, and con- 
vey only the idea that the person or "body" so desig- 
nated is not lawful or regular as to some other body. 

8. The body represented by plaintiff, which he alleges to 

have come to Louisiana for the express purpose of 
introducing here, has been declared spurious, irregu- 
lar and clandestine by the Grand Lodge of Louisi- 
ana at various times; and the plaintiff knew it, or 
should have known it, and could on inquiry have 
easily ascertained it. 

9. The said body is not recognized as lawful, regular Ma- 

sonry by any Masonic body in the world. 



10. Plaintiff, through a representative, "communicated" 

the degrees of his "body" to Master Masons in this 
jurisdiction for twenty-five dollars; in the lawful 
body the applicant pays one hundred and fifty dol- 
lars, and more. 

11. Plaintiff's Masonic (?) body, designated as "Cernea- 

ism," from Jos. Cerneau, who began it in 1806, is 
denounced in history and in Masonic legislation ; and 
the practic.es attempted by him, and indulged in by 
his predecessors, have given rise to the expression 
"peddlers of degrees," or "degrees peddled by," etc. 

12. In this sense, they were justly applied to plaintiff. 

13. Plaintiff should not recover, if otherwise he had a 

case, because he took the matter up personally and 
retaliated in most violent and scurrilous terms on 
the Grand Master personally and on the Grand 
Lodge. Four months before he filed suit he pub- 
lished four thousand copies of a pamphlet (Docu- 
ment D2) and sent them broadcast to Masons and 
Masonic bodies all over the world. In it he repeats 
word for word the matter that offends him so keen- 
ly (?). He admits that he wrote it to "throw as 
much obloquy on the Grand Master as possible." In 
this he himself applies the expression "peddler of 
degrees for money" to a person prominent in Ma- 
sonic history. 

14. The members of Lodges in this State who accepted 

his degrees had to renounce any association with his 
body or suffer expulsion. They did so ; but the money 
they paid has never been refunded to them. 
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15. "The civil courts will not interfere with fraternal so- 

cieties in the disciplinary control of their member- 
ship. They are free from judicial interference if 
regulations are in accord with natural justice and 
are apphed in good faith." 

16. Among the most frequent applications of this rule in 

recent years have been those concerning the members 
of the 'Cerneau' or so-called 'United States' jurisdic- 
tion of the Scottish Rite Masons; and the civil courts 
hold that a Masonic body has the right to declare this 
organization clandestine, and to make affiliation 
therewith a ground for expidsion." 

Am. & Eng. Enc, Vol. 14, No. 4, p. 543, and 

note; Chase's Digest of Masonic Law, pp. 

410, 411, expressly decided in Lawton vs. 

Howell, 118 Cal. 613. 



To the Honorable the Chief Justice and Associate Justices 
of the Supreme Court of Louisiana: 

I. 

The Exception of No Cause of Action. 

We ask your Honors, at the outset, to do what we re- 
spectfully submit the trial Judge should have done — main- 
tain the exception that the petition discloses no cause of 
action. 



It is ostensibly a suit for damages for "libel." 

Obviously, the matter charged is not a libel. If the 
plaintiff shows a cause of action, we must find it under Arti- 
cle 2315 of the Revised Civil Code— "Every act of man," etc. 

But there are no allegations on which, under this arti- 
cle, plaintiff can possibly recover. 

This distinction, which we submit for thoughtful con- 
sideration, arises, under our jurisprudence, inevitably from 
the fact that technically, so far as a "cause of action" is 
concerned, every action for "damages" is based on Article 
2315 of the Revised Civil Code. 

Actions for damages for libel come as clearly under 
that classification as does an action for damages for a 
physical assault. For this reason the jurisprudence of this 
Court does not technically recognize any distinction be- 
tween "libel per se" and "hbel j^er quod," as the common- 
law writers call it; that is, something that is not in itself 
libelous becomes a libel by reason of external circumstances. 
In such case, there is no presumption of injury for which 
damages can be assessed without proof; and, to make a 
cause of action, special damage, in money, must be alleged 
and proved. 

We contend that there is no libel at all shown on the 
face of the papers in this case ; and that there can be no re- 
covery under the general allegations in that regard; and 
that, therefore, in the absence of averment of special dam- 
age, the petition, with exhibits annexed, discloses no cause 
of action, and the exception should be maintained. 

The petitioner alleges that he is the 

"head of a certain Masonic organization, known as 
'The Supreme Council of Sovereign Grand Inspectors 
General of the Thirty-third and Last Degree, A. and 
A. S. Rite, for the United States of America, Their 
Territories and Dependencies.' " 
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That he came into this State for the purpose of coru- 
f erring degrees and establishing bodies of that rite here. 

Then he describes how he was checked in his move- 
ments by certain circular letters, or "edicts," issued by J. C. 
Drew, Grand Master of Masons of Louisiana, dated, re- 
spectively, March 14 and March 24, 1908. 

In these two documents, annexed to the petition, we 
must look for the libel; in them, together with the allega- 
tions of the petition, for the "cause of action." 

The edict or circular of March 14, 1908, is absolutely 
harmless. 

In the opening sentence the Grand Master states the 
occasion for issuing it — ^that he had been asked to express 
an opinion regarding certain bodies of Scottish Rite Ma- 
sonry being organized by one Mr. M. W. Bayliss. 

He writes that on investigation he found that the body 
referred to was considered and declared illegal and clan- 
destine by various Grand Lodges, and so held in this State. 
He quotes a paragraph from the proceedings of the 
Grand Lodge of Louisiana of 1885, to the effect that 

"the Grand Lodge of Louisiana has long since de- 
clared what is Masonry and what are Masonic bod- 
ies," etc. * * * That bodies not recognized by 
her as true and legitimate are not Masonic; and, if 
claimed by the peddlers of such wares as Masonic, 
must be stamped as spurious, irregular and clamdes- 
tine." 

The rest of the circular consists of a quotation from 
Mackey's Encyclopedia about one Joseph Cerneau, and a 
warning to the membership against joining or having any 
Masonic intercourse with such illegal body on penalty of 
expulsion. 

The most sensitive temperament can see nothing "li- 
belous" of Mr. Bayliss in this. 



The edict or circular of March 24, 1908, was induced 
by information brought to the Grand Master that a con- 
siderable number of Master Masons, "members of Lodges 
under our jurisdiction, had received or accepted or had 
communicated to them 'the degrees peddled' by this clan- 
destine pretender." 

This phrase and the following, "/ appeal to all brethren 
to cru^h this interloper in his incipiency and keep the fire- 
brands of discord and confusion out of our temple," are the 
basis of the action — nothing else. 

It should be noted that the word "peddled" in the text 
is in quotation; thus, "peddled." 

This is the libel! 

To say of one that he "peddles" some particular thing 
is not calling him a peddler. 

There are no allegations of special damage. The peti- 
tion is drawn purely and simply as if based on criminal 
libel. Indeed, there can be in our jurisprudence no hbel 
except it be a "criminal" libel. If the words written or 
published do not subject one to criminal prosecution, there 
is no "libel." There may be offense in the sense of the civil 
law, and we come logically to Article 2315, "Every act of 
man," etc., and we have a special case in which the dam- 
age claimed must be specifically set forth and proved. 

This is the jurisprudence of this State. While we re- 
pudiate as matter of definition the distinction between 
things libelous per se and things not libelous per se, it is 
well established that while, in the former instance, injury 
is presumed and damages assessed without proof, in the 
latter there must be allegation and proof of special damage. 

In this case there are no such allegations, and the na- 
ture of the case precludes the probability of any pecuniary 
damage having been sustained. 
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The words used are not a libel, nor do they suggest in 
any possible view or form that injury could be deduced to 
have resulted. 

"Degrees peddled by" : Suppose the Grand Master had 
said "degrees sold by." Would that be hbelous in any sense? 
Clearly not. To "peddle" or to be a "peddler" is not sug- 
gestive of anything detrimental to personal character; and 
"by this clandestine pretender" is a mere epithet, but not 
a hbel, fully justified by the conditions described in the 
edict. 

Again, suppose the Grand Master had said "degrees 
peddled by Mr. Bayliss." Would that be libelous under 
these circumstances? The question answers itself. 

Or suppose, instead of writing these things, the Grand 
Master had publicly, in the presence of any number of Ma- 
sons, said: "Mr. Bayliss, the Masons of this jurisdiction 
who have received the degrees peddled by you, to your knowl- 
edge, subject themselves to expulsion. Your body is clan- 
destine, and you are clandestine pretender, because you tell 
our members that they are the lawful, and the only lawful, 
Scottish Rite degrees." And suppose he had said these 
things in anger, and added : "You are an interloper. Our 
bodies do not recognize you." 

This is what the alleged libel amounts to, because the 
words must be taken in their context and with reference to 
the circumstances developed in the publication itself. 

The illustration at least unmasks in its full extrava- 
gance the pretensions of plaintiff and the attenuated flimsi- 
ness of his whole complaint. 

This case, therefore, stands on its own special features ; 
and we submit that the words "peddled by this clandestine 
pretender," and the admonition "to crush this interloper in 
his incipiency," interpreted by the entire contents, present 
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no cause of action for damages unless special conditions or 
effects were combined with them showing (alleging) that 
actual pecuniary damages had been occasioned from them. 
In other words, the words charged do not constitute a hbel 
in any sense, and are not such that damages could be 
awarded without proof. Ergo, none being alleged, the peti- 
tion discloses no cause of action. 

The plaintiff, practically admitting that the matters 
charged are not libelous per se, invokes the principle estab- 
lished, as he contends, in Miller vs. Holstein, 18 La. 389, 
and in several cases reiterated and affirmed, to the effect 
that 

"our jurisprudence rejects the common-law distinc- 
tion of words actionable per se requiring no proof 
of damage, and other words slanderous in tendency, 
but exacting proof of damage." 

We ask your Honors to bear in mind our contention 
that the "words" charged in this case are neither libelous 
nor "slanderous" under any conceivable definition of libel 
or slander. 

And we now respectfully submit that, while the differ- 
ence between our jurisprudence and the common law is fre- 
quently reiterated, the cases cited by counsel for plaintiff 
determine really no concrete proposition, and are not al- 
ways consistent. 

It is an interesting investigation, and we ask indul- 
gence to analyze that famous Miller vs. Holstein case to 
ascertain what the Court really decided. 

It is for many reasons a remarkable case; and, even 
though unnecessary at this time to analyze it fully, it jus- 
tifies a closer inspection. The entire Court, including Mr. 
Justice Martin, who dissented from the majority, were of 
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the opinion that plaintiff was entitled to the judgment he 
had obtained in the lower court. The Judge of the lower 
Court, however, in his charge to the jury, introduced the 
firebrand which, we respectfully submit, resulted in the 
academic discussion, and has led to all the repeated contro- 
versies and propositions suggested, of the distinction in 
libel cases in words "actionable per sfi" and words not so 
actionable. We get the full charge of the lower Court by 
putting together the two parts into which Mr. Justice Mar- 
tin divided it in his reasons for dissenting. The first part 
was: 

"If you consider that words spoken in a popular 
sense conveyed the idea that he committed a legal 
crime [perjury], you will find for the plaintiff such 
indemnity as in your sound discretion ought to be 
given to the plaintiff for the injury in his feelings 
or calling." 

The whole Court was unanimous on this point, and 
that in this form the law correctly sustained the plaintiff's 
judgment. As stated, the whole issue became an academic 
one as to whether the case should not be remanded and 
the Judge instructed to omit the second part of his charge 
(p. 412) : 

"If the language used charged the plaintiff with 
moral turpitude falsely and maliciously, and such 
as to injure his character and standing in society, 
they may find for the plaintiff without showing spe- 
cial damage." (Italics by the Judge.) 

Mr. Justice Martin says that the jurisprudence had 
been established to the contrary effect; but it is apparent 
that even the majority of the Court, whether by reasoning 
or in the language used, did not go as far as is contended 
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by the plaintiff in this case. They repudiated the attempt 
on the part of counsel for the defendant asking the Court 
to make a technical distinction between libels actionable 
per se and those not so actionable according to the common 
law. The decision is quoted to that effect frequently, but 
the Court did not go that far. It merely held (what the de- 
fendant is contending for in this case) that, where the al- 
leged libel or slander, though not charging an indictable 
offense, but "moral turpitude," that must necessarily affect 
reputation or standing in the community, damages could 
be allowed without special proof, and that the Courts of 
this State were not restricted by the common-law doctrine 
limiting assessment of damages to cases of libels per se. 

We find on page 406, in the opinion of Mr. Justice Gar- 
land, the following : 

After quoting the article of the Code (2315) (under its 
old number), "Every act," etc., as laying the basis for the 
repudiation of that technical distinction, he says: 

"In actions^ for slander I am not an advocate fot 
establishing any particular standard by which words 
are to be judged as being actionable or not. I am 
willing to leave every case to be decided on its merits 
and peculiar circumstances on the broad principles 
laid down in the Code, which are very similar to 
the laws in force previous to its adoption." 

And all that the Court decided, according to his further 
analysis, is that it would not limit an action for slander or 
libel, or, rather, the authority under the law to assess dam- 
ages without special proof, to cases where the party com- 
plaining has been accused of being guilty of an indictable 
offence. The later jurisprudence is in Hne with this prin- 
ciple, and justifies what we have said above — that, except 
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in specific cases, where a criminal libel is the basis of the 
action, the slander or injurious matter charged must be 
judged by its effect; and, unless the words suggest at least 
moral turpitude, there can be no recovery without allega- 
tion and proof of special damage. 

It might be to the point to call your Honors' attention 
to the fact that in all cases cited by counsel for plaintiff 
at least those cited by him to the Judge of the lower Court 
(not having been favored with his argument to this Court) 
— the matter charged was at least of such character as 
necessarily imputed moral turpitude and strongly unlawful 
conduct. In fact, nearly all of those cases, with the excep- 
tion of the case of Dr. Denegre Martin vs. The New Or- 
leans Picayune, which is sui generis, and will probably al- 
ways stand alone, the matter charged or complained of by 
the plaintiff was really such as at common law would have 
been held actionable per se. 

The case cited by reference to 46 An. 375, as reaffirm- 
ing the doctrine of the Miller-Holstein case, was one in 
which the plaintiff was charged with the intentional burn- 
ing of the insured premises; in other words, "intentional 
incendiarism" was charged. In 46 An. 1373, the physician, 
plaintiff, had been slandered in a manner which grossly 
affected his professional reputation and his moral char- 
acter. In 48 An. 914, the plaintiff had been designated by 
an epithet which, if true, would have consigned him to the 
Tery depths of social infamy. In Spotorno vs. Tourichou, 
40 An. 224, the plaintiff had been charged with being a 
"negro." It is well settled, in law and in fact, that to be 
a "negro" in this community means social ostracism and 
■degradation. 

In the lower Court counsel for plaintiff argued elabo- 
rately on the difference, in effect, legally between actions 
for slander and libel. 
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In Fellman vs. Dreyfous, 47 An. 911, passing on an 
exception of "no cause of action," in a similar case, the 
Court said : 

"Under the broad provisions of the Code, Arti- 
cle 2315, actions for libel or slander are to be upon 
the same footing, and the plaintiff is entitled to sttch 
special damages only as he can prove that he has 
suffered. As malice is necessary to constitute slan- 
der, as may be shown by proof, or may be shown by 
the nature of the words, their falsity, where pub- 
lished or uttered, and all the attendant circum- 
stances, in its absence no damage, unless alleged and 
proved, can he awarded against the defendant." 

We claim especially that this case is in a class of its 
own with Giacona & Son vs. The Bradstreet Co., 48 An. 
1194, in which the Court said : 

"With reference to commercial agencies, the 
rule is that publishing the fact that a tradesman has 
been sued is not actionable; but, if untrue, and the 
publication was made through negligence, it may 
give rise to an action. There m,ust, hoivever, he ac- 
tual injury shown in order to recover damages. 

"The supposed libel was not actionable per se, 
hut only in respect to special damage claimed and 
shown" 



In the case of Harris vs. Minvielle, 48 An. 914, the 
Court, quoting Odgers, say : 

"Words which on the face of them m,ust he in- 
jurious to the reputation of the person to whom they 
refer are clearly defamatory, and, if false, a/re ac- 
tionable, without proof that any particular damage 
has followed from their use." 
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What if the words do not imply injury to reputation? 
Is not this a suggestion that, in that event, the particular 
damage must be alleged and proved? 

From the tenor of these many cases, in line with this 
argument it appears that malice — ^the essence of slander 
and libel — is only presumed "when it flows clearly from 
the language or conduct of the defendant" {Henry vs. 
Trost, 34 An. 1146), from which it should clearly follow 
that, where malice is not implied by the words or the sur- 
rounding circumstances, the case becomes "special," and 
the special damage should be alleged. 

"Any words written or spoken which are cal- 
culated to injure another may be the foundation for 
a suit for slander or libel. Whenever words have the 
slanderous effect alleged, not by their own intrinsic 
force, but by reason of some extraneous fact, this 
mv^t be averred in traversable form." 

Fellman vs. Dreyfous, 47 An. 907. 

"Where the language was not such as could in- 
jure a corporation, and the facts are not svxih as to 
cause injury, no libel exists." 

Fertilizing Co. vs. Wolf, 48 An. 631. 

Summing up, therefore, as far as we are able, we sub- 
mit, in brief, that the doctrine of the Miller-Holstein case, 
as affirmed and reiterated in various decisions, amounts to 
this: The jurisprudence of Louisiana does not restrict the 
Courts in the assessment of damages without special proof 
to cases in which the matter charged is libelous per se un- 
der the common law, but permits it in all cases of malicious 
libel or slander where the alleged defamatory matter is such 
that injury to reputation or social standing is implied with- 
out proof. 

Neither the terms used nor the occasion nor the con- 
text of the entire documents show malice or imply a libel 
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under any conceivable definition. They suggest nothing 
"actionable" against the reputation or character of the 
plaintiff; they imply no moii||fel "turpitude." This takes the 
case out of the category of actions for libel or slander, and 
clearly presents a condition under which damages will or 
can not be presumed to have followed; and, as no special 
damages are alleged, none could be proved; and thus we 
reach inevitably the conclusion that no cause of action is. 
disclosed. 

We might add to the foregoing : 

First. That it appears on the face of the petition, and 
from the documents annexed, that the letters issued by the 
Grand Master in his official capacity, and sent to the Lodges 
of the State, as alleged in the petition, and there being no 
allegation that they were sent anywhere else, are abso- 
lutely privileged. 

Second. That the Masonic body, represented by its 
Grand Lodge, incorporated by a special act of the Legisla- 
ture as an organization whose objects are charity and uni- 
versal benevolence, is a purely charitable organization, and 
was so held in the case of State ex rel. Bartel vs. Board of 
Assessors, 34 An. 574. In some States the Courts have ex 
officio taken notice of this fact. 

Am. & Eng. Enc, Vol. 14, p. 537 ; Note 1, p. 538. 

Third. That the acts of the Grand Master in this re- 
gard are not the acts of the Grand Lodge. If, as alleged in 
the petition, the Grand Master acted maliciously, the Grand 
Lodge is clearly not responsible. If he did not act mali- 
ciously, then there is no cause of action. But, in any event, 
it is obvious and self-evident that the doctrine of holding 
corporations liable for libel committed by officers of the 
corporation cannot, by any stretch of legal interpretation, 
be extended to charitable, social or fraternal organizations. 
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Finally, in conclusion, on this issue we submit as appli- 
cable to the exception the following from Newell on Def ama~ 
tion, etc., Chapter XV, "Interpretation of Defamatory Lan. 
guage" : 

At page 290, Section 1 : 

"Where the defamatory matter is plainly unam- 
biguous, the question of its meaning and character is 
for the Court; but, where its meaning is ambiguous, 
the question is for the jury." 

Page 290, Section 2 : 

"The Province of the Court. If there is any 
doubt of the meaning of a publication claimed to be 
libelous, so that extrinsic evidence is needed to de- 
termine its character as to its being actionable or 
not actionable, it is then a question for the jury, 
under proper instruction from the Court, to find its 
true character and significance. If the article stand- 
ing alone is plainly libelous or maiiifestly wanting in 
any defamatory meaning, it is the duty of the Court 
to declare either way and instruct the jury accord- 
ingly." 

Section 4 : 

"// the words are not reasonably susceptible of 
any defamatory meaning, the Judge at the trial will 
direct a nonsuit." 

Section 5, p. 291 : 

"Where the words of an alleged libelous publi- 
cation are not reasonably susceptible of any defama- 
tory meaning, the Court is justified in sustaining a 
demurrer tu the declaration." 
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On the Merits. 

Very little more can be said on the merits (?), except 
that every word uttered by the Grand Master is true and 
justifiable under the circumstances and conditions disclosed 
in the record, and all of the defenses urged on the face of 
the papers are sustained by evidence — if evidence is found 
necessary. 

We feel justified in asserting, paradoxical as it may 
seem, that this litigation touches the extremes of the trivial 
and the extravagant. 

Fifty thousand dollars are claimed from a purely chari- 
table, fraternal association because, in the honest and con- 
scientious discharge of his duties to the aggregate member- 
ship of his organization, the chief ofl[icer wrote that he was 
informed that some had received the degrees "peddled" (in 
quotations) by this clandestine pretender. 

It is a Masonic controversy — a question of Masonic 
regularity under the written and unwritten laws of Ma- 
sonry; and the "rest of the world" care nothing and know 
nothing about it. 

And Mr. Bayliss knows that. He knows that non- 
Masons neither care nor know; and members of the Order 
take sides according as their sympathies or predilections 
prompt, but think no more of the effect of such phrases as 
"degrees peddled," or "peddlers of degrees," or "clandes- 
tine," "bogus," "spurious" and "irregular," except that it 
conveys to their minds the going on of a controversy be- 
tween different rites or different bodies of the same rite — 
a schismatic quarrel or contention. The individual is never 
considered. This, by way of a general outline showing the 
strained and artificial character assumed by the plaintiff 
to lay a basis for his suit. 
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However, briefly as we think this matter might be sub- 
mitted to the Court on this general aspect as showing utter 
absence of any malicious personal libel, we feel in duty 
bound to the Court and the Grand Lodge, defendant, so 
prominently brought into the limelight, to elaborate fully 
every form and phase of defense. 

The Pleadings. 

Not much need be said of plaintiff's petition. It was 
accepted in its fullest possible scope for the purposes of 
the exception. Yet we call attention to certain averments 
which are really admissions to the piaintiff' s detriment. 

First. We have already called attention to a material 
difference in the allegations and the "circular" of March 
14, 1908. 

The averment in that regard, controlled as it must be 
by the contents of the document on which it is based, falls 
to the ground, still-born, and leaves nothing to support it. 

Second. The plaintiff admits that he is the head of a 
body calling itself the "Supreme Council of the A. and A. S. 
Rite," etc., "for the United States, Its Territories and De- 
pendencies." 

This establishes the identity of the body as that which 
the Grand Lodge of Louisiana and nearly every Masonic 
grand governing body in the world with which Louisiana 
Masonry is in "fraternal relations" repudiates and declares 
"clandestine, bogus, spurious, irregular," and, some say, 
fraudulent. 

Third. He admits that he came into the State of 
Louisiana, within the legal and territorial jurisdiction of 
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the Grand Lodge of Louisiana, for the purpose of con- 
ferring the degrees and "establishing" subordinate bodies 
under his authority, etc. 

Fourth. He admits, in pleading and in evidence, that 
he can only confer his degrees on Master Masons — that is, 
constituent members of the Grand Lodge of Louisiana — 
and his intended bodies could only consist of a membership 
composed of such Master Masons. 

Fifth. The petition teems with the usual charges of 
malice — mahcious, false and untrue, etc. 

Analyzed in their entirety, the allegations refute them- 
selves. In his overstrained labors to make an apparent 
cause of action, he says the Grand Lodge did all these 
things, w^hich is repudiated as an absurdity on the face of 
the papers ! 

He avoided the plain statement of the truth that an 
individual has committed the alleged libel, and the Grand 
Lodge should be held for his acts ! Such is really his case. 
But he avoided the plain fact and charges that the Grand 
Lodge libeled him — not that the Grand Lodge is liable for 
a libel committed by someone else. This double-headedness 
was riiade the subject of an exception, but the Court let 
the case stand as the plaintiff made it, and overruled the 
exception. 

We' do not urge this exception now. We analyze the 
petition on these lines merely to show that the plaintiff is 
not candid in the presentation of the case. He evidently 
hoped to gain an advantage by announcing a conclusion of 
law instead of stating the real facts and applying the law 
to them. 

There is no specific allegation of actual malice, either as 
against the Grand Master or the Grand Lodge. 
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The Answer. 

The answer in this case necessarily involves a full pres- 
entation of the organization, purposes, form of government 
and interrelations of various Masonic bodies, and assumes 
the scope of a historic account of these elements, which, 
together with the manifold special defenses which suggest 
themselves as inevitable in the case, make a lengthy, partly 
argumentative, document, of which it is difficult to make 
an adequate synopsis. We conclude, therefore, that your 
Honors would be best assisted by having it before you in 
its entirety, as follows: 

"Now again appears the Grand Lodge of the 
State of Louisiana, and, reserving the benefit of the 
exception herein first filed and overruled on Friday, 
January 22nd, and reserving the benefit of the ex- 
ception that the petition discloses no caiose of action 
against this appearer, for answer to plaintiff's peti- 
tion denies all and singular the allegations in plain- 
tiff's petition contained; and defendant, for further 
certainty as to its character, identity and purposes, 
first avers that, while simply designated and incor- 
porated as the 'Grand Lodge of the State of Louisi- 
ana,' it is the Grand Lodge of Free and Accepted 
Masons of the State of Louisiana. 

"And, further answering, defendant avers that 
the alleged publications, edicts or 'circulars,' as de- 
scribed in plaintiff's petition and annexed thereto, 
were not published by it, or in its name, or under 
its responsibility, and that the same are purely and 
simply the act or acts of the person, in this instance 
the Grand Master of Masons of Louisiana, who pub- 
lished the same, and the said acts, publications, 
edicts or circulars, or in fact any and all acts, offi- 
cial or otherwise, of such Grand Master, are not the 
acts of the Grand Lodge, defendant herein, and said 
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Grand Lodge has, and assumes, no responsibility 
therefor, unless the same are accepted and approved 
by it when regularly assembled in meeting of its com- 
ponent membership, when all official acts are re- 
ported to said Grand Lodge. 

"That it has had no meeting since the publica- 
tion of said circulars or edicts, and has in no man- 
ner and to no extent acted thereon. 

"And appearer specially avers that if the said 
circulars or edicts, as in plaintiff's petition alleged, 
contained any false or malicious matter, defamatory 
of plaintiff and per se libelous, then this defendant, 
the Grand Lodge of Louisiana, is not liable, because 
the acts complained of would be ultra vires, a tort or 
personal injury done by the author, and for which 
he alone, if anyone, is responsible. 

"Respondent further avers that, under the con- 
stitution, by-laws and regulations of the Grand 
Lodge, defendant, the Grand Master has absolutely 
no right, power or authority to bind or obligate the 
Grand Lodge or its property in any manner. 

"That the control, management and administra- 
tion of the property of the Grand Lodge and all its 
business affairs are vested in a committee, called the 
'Board of Grand Lodge Hall Directors,' as per Chap- 
ter IIL By-Laws and General Regulations, made part 
hereof, to be produced on the trial of this cause, the 
Grand Master being president of this board; and 
respondent specially avers that neither the Grand 
Lodge, as such, nor said Board of Grand Lodge Hall 
Directors ever authorized the action of the Grand 
Master or accepted or approved it in any manner. 

"And now respondent further avers and shows 
that the property and funds and moneys of the Grand 
Lodge of the State of Louisiana are the property of 
and belong to the Masonic Fraternity, its component 
members, of which the Grand Lodge is but the 
creature and representative. 
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"That the fundamental principles of Freemason- 
ry are 'charity and universal benevolence,' and that 
this great purpose should be encouraged and pro- 
moted this Grand Lodge was, by special act of the 
Legislature of this State, adopted March 18, 1816 
(p. 100), created a corporation in law. 

"And respondent shows and avers that it has 
no other mission, objects or purposes, and all its 
properties, incomes, revenues of every kind, in and 
by the nature of the purposes of the Order and ex- 
press provision of its constitution and by-laws, are 
exclusively devoted 'to charitable purposes, in the re- 
lief of worthy distressed members of the Order, 
their widows and orphans.' (Section 6, Chap. Ill, 
above referred to.) 

"That such corporations whose properties and 
revenues are thus dedicated and used are quasi-public 
benefits, aiding the State in its duty to provide for 
the poor, the helpless, the sick and distressed, as 
recognized in the grants of exemption from taxation 
of property so used; and respondent, therefore, in 
this regard, specially pleads that the corporation 
itself, nor any officer thereof, by any act, cannot di- 
vert the property so dedicated, and no judgment 
herem can be rendered the effect of which would be 
to divert the assets of the defendant from the chari- 
table purposes to which they are dedicated, or sub- 
ject them to the payment of damages alleged to have 
arisen in the manner herein claimed by petitioner. 

"And now, reserving specifically all and singu- 
lar the foregoing matter of defense, and expressly 
denying any and all responsibility, in fact or in law, 
in the premises, and not assuming any responsibility 
for said publications, even if same be held to be li- 
belous -per se or defamatory in terms or significance, 
it specially denies that plaintiff has been in any man- 
ner or to any extent pecuniarily damaged thereby or 
injured in reputation, for the reason that in Ma- 
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sonic bodies and to Masons everywhere the terms or 
words particularly charged as being 'libelous' have 
a distinct and technical meaning, well known to all 
Masons and understood by the plaintiff herein, who 
is a Master Mason, member of a Lodge, as respond- 
ent is informed, under the jurisdiction of a Grand 
Lodge with which this Grand Lodge is in fraternal 
relations. 

"And to the certain knowledge of plaintiff here- 
in, the 'certain (Cearneau) Scottish Rite bodies,' of 
which he claims to be the head, are, in Masonic 
phrase, well known to petitioner, so far as the Grand 
Lodge of Masons of Louisiana, this defendant here- 
in, is concerned, literally 'bogus, spurious and clan- 
destine.' 

"That these words or designations simply mean, 
and mean in the circulars complained of, that the 
'certain (Cerneau) Scottish Rite bodies,' which plain- 
tiff herein claims to represent, are, in the State of 
Louisiana and in territory within the jurisdiction of 
the Grand Lodge of Louisiana, irregular and not law- 
ful bodies, whatever intrinsically they may be. 

"That it is to the knowledge of said plaintiff, 
and, if he does not actually know it, he is legally 
chargeable with the knowledge, that the governing 
power or bodies of Free Masonry -throughout the 
world, but more especially in the United States of 
America, in Canada, in Great Britain, and, in fact, 
in all English-speaking countries, by common con- 
sent, control limited territories, each being supreme 
in such territory, and all of equal power. 

"That the Grand Lodge of this State, defendant, 
and Grand Lodges throughout the world, and espe- 
cially in the United States of America, are the sole 
governing bodies over what are known in Free Ma- 
sonry as Blue Lodges, or Lodges conferring the three 
degrees known as the degree of Entered Apprentice, 
of Fellow Craft and of Master Mason, and these bod- 
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ies, denominated 'Subordinate Lodges,' owe absolute 
and unqualified obedience to the respective Grand 
Lodges ,and derive their warrants or charters from 
such Grand Lodges. 

"That, by common consent and fraternal comity, 
there is such a Grand Lodge in and for every State 
and Territory of the United States, with correspond- 
ing territorial jurisdiction; that all these Grand 
Lodges are in friendly and fraternal intercourse 
with and mutually recognize all the others as lawful 
Masonic bodies but so long as each or every one con- 
forms to ancient landmarks, usages and customs, 
and violation or departure from which imposes the 
penalty of being declared no longer a body of regu- 
lar or lawful Masons. 

"Respondent now further shows that there are 
certain other bodies recognized historically and in 
Masonic circles as Masonic bodies — to wit, the Gen- 
eral Grand Chapter of the United States, and its 
subordinate bodies, of Royal Arch Masons ; the Gen- 
eral Grand Council of the United States and its sub- 
ordinate bodies ; the Grand Encampment of Knights 
Templar of the United States and its subordinate 
bodies; and certain bodies knovim as the Supreme 
Council of the Sovereign Grand Inspectors General 
of the Thirty-third Degree of the Ancient and Ac- 
cepted Scottish Rite of Freemasonry and their sub- 
ordinate bodies, under whose authority are conferred 
the degrees of said Ancient and Accepted Scottish 
Rite from the fourth degree to the thirty-second de- 
gree, inclusive ; said Supreme Councils in the United 
States recognizing the exclusive right to confer and 
govern the degrees from first to third, inclusive, in 
every rite, in and to the respective Grand Lodges 
within their jurisdiction, as hereinabove set forth. 

"Respondent avers that, while some American 
Masonic authorities contend that Freemasonry con- 
sists only of the said three first or symbolic degrees 
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of a rite known as the York Rite, the great majority 
of Masonic Grand Lodges recognize all the bodies 
hereinabove referred to as lawful Masonic bodies, 
and hold fraternal relations with them accordingly. 

"That it is the exclusive right and privilege of 
the said Grand Lodges to determine for themselves 
what bodies shall be held to be Masonic and with 
what bodies their membership may lawfully have 
Masonic intercourse in their respective jurisdictions; 
and any and all Masonic bodies, or bodies claiming 
to be Masonic, not recognized by such Grand Lodge 
are, as to it and its membership, 'bogus, spurious, 
clandestine and irregular,' with whom individual in- 
tercourse is prohibited on penalty of expulsion. 

"Respondent further shows that there is a close 
Masonic intercourse between all said bodies and the 
Grand Lodges, mainly for the reason that no one 
can be received in any of said bodies, other than 
the Grand Lodge and its component Lodges, who is 
not a Master Mason in good standing and a mem- 
ber of some Lodge under the jurisdiction of the 
Grand Lodge of this State, or of a Lodge under the 
jurisdiction of some other Grand Lodge which is 
recognized by, and is in fraternal relations with, 
the Grand Lodge of this State, where such other body 
exists; and whenever such membership in the origi- 
nal 'blue' or 'symbolic' Lodge ceases from any cause, 
whether by voluntary dismission or expulsion for 
cause, the membership in all other bodies ceases and 
expires ipso facto. 

"And now this respondent, further answering, 
avers that the 'certain Scottish Rite bodies,' of which 
petitioner herein claims to be the head, whatever 
they may be, of which respondent is not informed, 
are not known or recognized by the defendant, the 
Grand Lodge of the State of Louisiana. 

"That in the exercise of its fundamental pre- 
rogative, the Grand Lodge, defendant, has legislated 
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on this subject and recognized as lawful Scottish 
Rite bodies in this State only bodies established by 
and 'chartered' by the body known as the Supreme 
Council of the Thirty-third Degree of the Ancient 
and Accepted Scottish Rite of Freemasonry of the 
Southern Jurisdiction of the United States of 
America, whose 'see' is at Charleston, S. C, and of 
which the Honorable James D. Richardson, of Ten- 
nessee, is the head under the style and title of Sov- 
ereign Grand Commander. 

"Respondent now further shows that the said 
M. W. Bayliss, plaintiff herein, has knowledge of 
and is well informed on the subject of Masonic law 
and the relations of the various Masonic bodies as 
hereinabove set forth ; that he was well aware of the 
fact that the Grand Lodge of Louisiana of Free and 
Accepted Masons had on various occasions declared 
what Masonic bodies it held lawful and regular with- 
in its jurisdiction, and he knew, or is chargeable 
with knowledge of the fact, that the 'certain bodies 
of Scottish Rite Masonry' of which he claims to be 
the head, and which he alleges he attempted to es- 
tablish in this State, had been denounced by this de- 
fendant and declared to be 'clandestine and irregu- 
lar' ; that said plaintiff well knew that, under the gen- 
eral laws, customs and usages of Freemasonry, any 
Master Mason, or Mason possessing the third or mas- 
ter degree, who affiliates with or holds Masonic inter- 
course with a Mason, or body of Masons, held 'clan- 
destme' in the particular jurisdiction invokes on him- 
self the inevitable penalty of expulsion from the 
Lodge to which he belongs, and which expulsion, as 
hereinabove set forth, entails the effect of loss of 
membership in every other Masonic body to which 
he may belong. 

••And respondent now, further answering, avers 
that it is informed and believes that said plaintiff, in 
his attempts to establish his said irregular and clan- 
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destine bodies, knowingly and wrongfully endeavored 
to draw lawful Master Masons from their duty and 
obedience to this Grand Lodge, and offered special 
inducement for them to join his said bodies and re- 
ceive from him, or from parties authorized by him,, 
what are known as the degrees of the Ancient and 
Accepted Scottish Rite, which said plaintiff adver- 
tises and claims to be the same degrees conferred in. 
this jurisdiction under authority of the Supreme 
Council of the said Southern Jurisdiction, as herein- 
above described. 

"That he did succeed in persuading or inducing 
certain Master Masons to enter into Masonic com- 
munication with him, thereby, to his personal knowl- 
edge, encouraging them in an act violative of obliga- 
tion and duty to the Grand Lodge; that he did this 
unlawful proselyting in secret, and his doings were 
made known by a communication addressed to the 
Grand Master by a faithful brother Mason who de- 
sired to be informed as to the 'legality' masonically 
of the work prosecuted by plaintiff in the ranks of 
the Fraternity of this jurisdiction, whereupon the 
Grand Master issued 'circulars' as information and 
warning to the brethren throughout the State. 

"And respondent, without assuming responsibil- 
ity for anything in said circular that might be held 
libelous or defamatory (which is not admitted), 
avers that such was the only object and purpose of 
said circulars ; that the facts therein stated as to the 
character of the bodies represented as clandestine 
are true, and under the law Master Masons affiliating 
with said plaintiff in said capacity subjected them- 
selves to discipline and ultimate expulsion. 

"That upon the issuance of said 'circulars' a 
number of Master Masons who had incurred this pen- 
alty voluntarily appeared in their respective Lodges, 
and, upon confession and recantation and declaration 
that they withdrew from all allegiance to said plain- 
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tiff or his bodies, their offenses were condoned and 
forgiven. 

"And respondent finally avers and claims that, 
in any event, always denying liability, as herein set 
forth, plaintiff cannot recover damages, if any he has 
sustained, for the reason that, as hereinabove shown, 
the 'circulars' or publications complained of were 
issued by the Grand Master, without malice or intent 
to injure anyone, intended for and addressed, for the 
purposes therein stated, to the Master Masons com- 
posing the membership of the Grand Lodge of 
Louisiana, and are, therefore, in nature, purpose and 
effect, privileged communications, for which, in the 
absence of proof of special malice, no liability for 
damages can arise against this Grand Lodge, de- 
fendant. 

"And now, reserving all the foregoing as matter 
of defense, this appearer, the Grand Lodge of the 
State of Louisiana, assuming the position of plain- 
tiff in reconvention, claims from said M. W. Bayliss, 
who is an absentee and resides in the City of Wash- 
ington, District of Columbia, the sum of $2,500 as 
punitory and exemplary damages, with interest at 
five per cent, per annum from date of judgment, for 
this — to wit: That the said M. W. Bayliss came into 
the jurisdiction of the Grand Lodge of Louisiana for 
the purposes, as hereinabove set forth, as matter of 
defense, all of which, so far as applicable, is reiter- 
ated as basis and cause for this demand, with the 
express, wrongful, unfair, unlawful and sinister de- 
sign of causing disturbance and dissension in the 
ranks of the membership of the Grand Lodge; that 
he did so knowing that he or others, representing the 
'certain Scottish Rite bodies,' as claimed, have at 
different times and in different jurisdictions caused 
dissension and disruption in Masonic bodies; and he 
knew, or must have known, that the Grand Lodge 
of the State of Louisiana had at various times since 
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1858, and expressly and especially in 1890, declared 
and denounced his said 'bodies' as clandestine, and 
assumed its attitude in that regard, as in the fore- 
going answer set forth, apart from the moral and 
rightful issue involved, for the express purpose of 
preventing any occurrence of that kind in its juris- 
diction; that petitioner in reconvention is informed 
and believes, and so avers, that said M. W. BayKss 
laid his plans dehberately to invade this jurisdic- 
tion, for the purpose set forth, by offering and prom- 
ising for little or no pecuniary consideration to con- 
fer the degrees and honors on certain individuals. 
Masons, well knowing not only the illegality of his 
intent, but knowing full well that, if successful in 
gaining any foothold, dissension and discord would 
be sown in the ranks, to the woful destruction of that 
peace, good order and harmony which should pre- 
vail, which are enjoined on all Master Masons, and 
which are perpetually held up as the chief support of 
the institution of Freemasonry. 

"And such dissension and discord, to a certain 
extent, were produced as a result of the unlawful 
acts of the plaintiff herein, shown by the fact that 
the Grand Master, acting according to the best of 
his judgment and understanding, deemed it neces- 
sary to issue the warning to the membership, and by 
the humiliating conditions under which members who 
had followed the plaintiff herein were compelled to 
confess and recant as a condition to continue to hold 
membership. 

"That this conduct in the premises on the part 
of plaintiff was premeditated, reckless, unlawful and 
malicious, and this suit for damages, exaggerated in 
amount claimed and frivolous in cause, is instituted 
maliciously in pursuance of his purpose to annoy, 
disturb and cause dissension; for all of which he 
should be condemned to pay to petitioner in recon- 
vention, as punitory and exemplary damages, the 
sum as above set forth. 
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"Wherefore, respondent prays that plaintiff'a 
suit be dismissed with costs, and that there be judg- 
ment in favor of defendant, the Grand Lodge of the 
State of Louisiana, as plaintiff in reconvention,, 
against said M. W. Bayliss, in the full sum of $2,500, 
with legal interest at the rate of five per cent, per 
annum, and costs, etc. 

"And respondent prays for general relief, and 
as in duty bound, etc." 

The reconventional demand with which the answer 
closes is not before this Court. We think morally and in 
theory it is justified, but the Grand Lodge, defendant, for 
obvious reasons, concludes not to urge it. 

Supplemental Answer. 

The suit was pending on these pleadings in February, 
1910, when the Grand Lodge, defendant, met in annual 
communication. 

J. C. Drew, Grand Master, who issued the "circulars," 
had permanently absented himself from the State, and had 
ceased before the session commenced to act as Grand Master. 

The Deputy Grand Master, next in rank, had died, and 
the functions and duties of Grand Master devolved on the 
next officer, the Senior Grand Warden, Dr. N. B. Null. 

He, as Acting Grand Master, as the constitution and 
regulations of the Grand Lodge show, was in duty bound 
to report to the Grand Lodge the action of Grand Master 
Drew in these matters. 

The supplemental answer (Tr., p. 21) sets forth these 
conditions, 'and with it were filed Exhibits A and B (origi- 
nals, near first page of transcript) , being that portion of 
the Grand Master's address relating to the "circualrs," and 
the report of the committee to whom it was referred; all. 
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again, with the action of the Grand Lodge contained in the 
published Proceedings of the Session of 1909, pages 17-19, 
and 80, 81, 82 and 83. 

The substance of these proceedings is expressed in the 
following "extracts" from the committee's report, approved 
by the Grand Lodge (Proceedings, 1909, pp. 82, 83) : 

"The Grand Lodge of Louisiana has long since 
declared what is Masonry and what are Masonic bod- 
ies. Of course, all or any body not recognized by 
her as true and legitimate is not Masonic; and, if 
claimed by the peddlers of such wares as Masonic, 
must stand stamped as spurious, irregular and clan- 
destine. So, brothers in Louisiana, beware ! Touch 
not the unclean things not recognized by the Grand 
Lodge as Masonic. Have nothing to do with them, 
for the consequence must necessarily be expulsion. 
(Foreign Correspondence, 1885, p. 111.) 

"And in the same year this Grand Lodge 
adopted the following resolution (Proceedings of 
1885, p. 224) : 

" 'The Grand Lodge of Louisiana has exercised 
the right, and claims that it is her duty, as well as 
that of every other Grand Lodge, as the foundation 
and basis of all Freemasonry, to ascertain and de- 
clare what institutions or bodies claiming or calling 
themselves Masonic are really Masonry, and if of the 
true body of Masonry, or fraudulent, spurious or 
clandestine, and to warn the Craft of Louisiana 
against such as are not legitimate and true, even by 
prohibitive edicts, if necessary.' 

"In the 'circular' communication of April 23, 
1908, the M. W. Grand Master recites at length the 
action of this Grand Lodge in 1890 on the subject 
of Cerneau Masonry, wherein it is distinctly de- 
clared that it has ever been held 'illegitimate,' and 
not to be recognized by this Grand Lodge as 'regular 
Masonry.' 
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"And we recommend that this M. W. Grand 
Lodge approve this report and the action of the 
Grand Master in the premises in so far as said 'cir- 
culars' state the law of the case, the clandestine char- 
acter of the bodies claimed to be represented by said 
M. W. Bayliss, and the warnings given out and con- 
ditions imposed on those who had 'Masonic inter- 
course' with him in regard to the unlawful intent to 
establish 'bodies' in this jurisdiction. 

"We are informed by the petition in the suit 
for damages above referred to that Mr. Bayliss 
claims that the Grand Master wrongfully libeled him 
in using the terms 'bogus,' 'spurious,' 'irregular' and 
'clandestine,' and referring to him as a 'peddler of 
degrees' and as an 'interloper.' The question whether 
these things constitute libel in law under all the at- 
tendant circumstances is, therefore, to be determined 
by the law of the land, and it would be indelicate 
and out of place for this committee, or for this Grand 
Lodge, to express an opinion on that subject. 

"It is proper to say, however, that, while this 
Grand Lodge accepts responsibility for the acts of the 
Grand Master in designating the bodies which Mr. 
Bayliss represented and endeavored to establish here 
as illegitimate, irregular and clandestine, it should 
decline to approve or accept responsibility for any- 
thing distinctly personal; it should declare that it 
limits its approval, as in the recommendations above 
set forth, to the statement of the law of this juris- 
diction and the consequences of its violation, and ex- 
pressly disclaims any intention thereby to bring into 
the issue so made the personal character or reputa- 
tion of Mr. Bayliss, or any other person connected 
with this matter ; and, therefore, this committee rec- 
ommends that this Grand Body, while approving the 
official declaration of the Grand Master of the law 
of this jurisdiction, does not approve or accept as an 
act for which it is legally or morally responsible ir- 



35 

relevant or personal matter, If any, contained in the 
Grand JVEaster's publications, and aflfirmatively dis- 
claims any intention to reflect on the personal and 
moral character of Mr. M. W. Bayliss." 

Argument. 

From the pleadings and evidence the defenses presented 
may be in a general way summarized as follows : 

First. The matter published does not import a "li- 
bel" in any sense. 

Second. There is no allegation that the Grand Mas- 
ter personally acted "in malice." Obviously, the allegation 
that the Grand Lodge did these things maliciously and 
wrongfully repudiates itself on the face of the papers. 

Third. If the Grand Master is charged with acting 
"maliciously," the Grand Lodge is not liable. 

Fourth. The duties and powers of the Grand Master 
are defined in its published constitution, and he has no au- 
thority to bind the Grand Lodge by his acts. He must re- 
port them to the Grand Lodge, which may reject or approve. 
(Const, Sec. 8, pp. 6, 7.) 

Fifth. The matter published and the facts stated 
therein have been proved to be true and justifiable in the 
nature and circumstances of the case. 

Sixth. The communications ("circulars") are privi- 
leged. There is no such specific allegation of actual malice 
as must be shown to defeat the privilege. 

Seventh. The Grand Lodge of Masons is purely a 
charitable, social and fraternal organization, incorporated 
as a society whose "principles are charity and universal be- 
nevolence (Act of March 18, 1816, pp. 99, 100), and its 
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property and moneys cannot be subjected to payment of 
damages caused by the acts of its officers. 

Eighth. The plaintiff and his representatives are 
grossly at fault in the premises. They must be charged with 
knowledge that the Grand Lodge of Masons of Louisiana 
had legislated against the body which they attempted to 
establish in this State, and had declared them "bogus, spu- 
rious, irregular and unlawful" many years ago. 

Ninth. In the nature and substance of the case, as 
shown by the pleadings and evidence, the terms "bogus," 
"spurious," "irregular," "clandestine," have a well-under- 
stood technical significance, and their application to a Ma- 
sonic body conveys no meaning as against an individual per- 
son. They merely mean that he belongs to a body which, 
as to some other body, is not recognized as legal and "regu- 
lar." In fact, plaintiff admits that he claims nothing on 
account of the use of these terms. (See his testimony, Tr., 
p. 14.) 

Tenth. Similarly, the terms "peddler of degrees" and 
"wares peddled by" or "degrees peddled by" have come to 
be regular and current expressions used in Masonic history 
and writings and proceedings of Masonic bodies, and, only 
so used in connection with, and as applied to, the body rep- 
resented by the plaintiff, are well understood in Masonic 
circles ; and no member of the Order will ever interpret such 
expressions as meaning that the person referred to is a 
"peddler" in the literal acceptation of the term. 

Eleventh. The plaintiff, if he was wronged, applied 
the remedy himself and retaliated in a most violent and 
abusive manner. In June, 1908, four months before he 
filed his petition in this suit, he wrote, published and cir- 
culated a pamphlet, sending broadcast over the land to Ma- 
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sons and Masonic bodies two editions of it of two thou- 
sand copies each, in which he himself repeats the things 
he claims are libelous of him, and in turn attacks the per- 
sonal character as a man and gentleman of the Grand Mas- 
ter, coupled with scurrilous and offensive language against 
the Grand Lodge. (Document D2, plaintiff's testimony, p. 
32.) He admits that he did this "to throw as much obloquy 
on the Grand Master as possible." 

In the month of June, 1908, about two months after 
these edicts were issued, and four months before he filed 
this suit, the plaintiff published, caused to be printed and 
sent broadcast over the country — ^throughout the Masonic 
world — a pamphlet pretentiously described on the outside 
title page: 

"An Answer 

"TO 

"The Two Edicts Issued by the Grand Master op Masons 

"in the 

"State of Louisiana 

"against 

"The Supreme Council, A. A. S. R., for the United 
States of America, Their Territories and 
Dependencies — Orient op New York." 
See Document D2. 

A first issue of two thousand copies having been ex- 
hausted, he published two thousand more and sent them 
out. (His testimony, Tr., pp. 33, 109.) 

Preliminary to the analysis of this recrimination and 
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to the argument generally, we insert here, for the conveni- 
ence of the Court, in full the able and concise review of the 
case by his Honor the trial Judge, on which he founded his 
judgment against the plaintiff (the italics being ours) : 

"Reasons for Judgment. 

"M. W. Bayliss sues the Grand Lodge of the 
State of Louisiana for damages for defamation of 
character. The suit is directed solely against the 
Grand Lodge, on the theory that the Grand Lodge is 
responsible for the acts and torts of the Grand Master 
while in recess, and while the Grand Master was, in 
fact and in law, the legal representative of the Grand 
Lodge. It appears, however, from the evidence that, 
while the Grand Master is the official head of the 
Grand Lodge during recess, and authorized to act 
for it, still his right and power are limited, in that 
all his official acts must he reported to and adopted 
by it in session before they become the action of that 
body and binding thereon. 

"Incidentally, it may be said that the Grand 
Lodge has approved, and, therefore, only adopted, 
the Masonic law set forth in its edicts, but has not 
affirmed or approved the language complained of 
and sued on. 

"It appears that the Grand Lodge of the State 
of Louisiana is a body corporate, created by an act 
approved in March, 1816, and is composed of certain 
members of the Masonic Order holding succession 
to the original incorporators, who had previously 
thereto constituted a Grand Lodge in accordance with 
Masonic law. This corporation was recognized in the 
act creating it as a charitable and benevolent body, 
and was authorized to enact such laws for its own 
government and for the protection of its members 
as they might adopt, not repugnant to our laws. It 
has since been recognized as a charitable body by the 
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Legislature in 1855, and by the jurisprudence of our 
Courts in certain tax matters. {State ex rel. Bertel 
vs. Board of Assessors, 34 An. 574.) 

"This Grand Lodge is the supreme head of the 
Masonic bodies throughout this State, and the va- 
rious forms and branches of the Masonic Order with- 
in must be composed of Master Masons, who are 
bound to obey the laws of the Grand Lodge, and when 
the Grand Lodge is not in session must likewise com- 
ply with the orders or edicts of the Grand Master, 
these being subject to revision, as stated. 

"This Grand Lodge recognizes as legitimate Ma- 
sonry one of its branches, which may be called for 
brevity 'The Scottish Rite of the Southern Jurisdic- 
tion,' and another of 'The Northern Jurisdiction,' 
with which it affiliates. 

"Mr. Bayliss, the plaintiff, represents another 
and different body, likewise called for brevity 'The 
Scottish Rite for the United States of America, Their 
Territories, Dependencies,' etc. 

"These two bodies of Scottish Rite Masonry are 
separate and distinct; they do not affiliate in this 
State in any way, although a prerequisite of mem- 
bership in either is that the candidate must be pos- 
sessed of the three fundamental degres in Masonry. 

"The evidence shows that an attempt in days 
gone by to establish in this State the latter form of 
Scottish Rite Masonry, or something similar, resulted 
in great dissension and internal strife in Masonic 
bodies subject to the jurisdiction of this defendant 
Grand Lodge. This is shown in the Masonic litera- 
ture filed as evidence herein. This literature also 
shows that many of the words in the circular com- 
plained of have been in use so often and so long in 
Masonic circles, histories, encyclopedias, etc., that 
they have acquired a definite and technical sense. 
'Bogus,' 'spurious,' 'clandestine,' 'irregular,' etc., are 
of this nature, and are not used as inflicting damage. 
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Heresy, once a crime punished with death, no longer 
convey that idea. 

"Mr. Bayliss and Mr. Henderson, both represent- 
ing a Scottish Rite body not in any wise affiliated 
with or recognized by this Grand Lodge, Mr. Bayliss 
claiming that he had been invited by certain mem- 
bers of the Order not named, and Mr. Henderson as 
the representative of the body of which Mr. Bayliss 
was the apparent head, came to this State for the 
purpose of initiating Master Masons into the 'Scottish 
Rite' with which they were connected, with a view to 
establishing their bodies here. 

"It is immaterial whether or not this rite is, 
historically speaking, the 'Cerneau' rite of Masonic 
literature. It is denounced as being spurious and 
clandestine in so far as the Grand Lodge is concerned. 

"However, a number of Master Masons affiliated 
with the Grand Lodge of this State were initiated 
into this form of unrecognized Scottish Rite. Dur- 
ing this period Mr. Bayliss was carrying on negotia- 
tions with the Grand Master looking to the recogni- 
tion of his Supreme Council by that officer and its 
future advent into this jurisdiction. 

"Mr. Bayliss (pamphlet D2, p. 19) says : 'Dur- 
ing our interview the Grand Master asked me if we 
had organized. We answered that we had not. This 
is the only question he asked relative to our Rite, 
and we replied without the least equivocation or men- 
tal reservation. We took it for granted that he knew 
the degrees had been given, and that he desired to 
know whether or not bodies had been organized. If 
he desired to learn whether or not degrees had been 
given, he should have asked the question. We would 
have furnished any information he wished.' 

"At the time Mr. Bayliss knew that either he or 
Mr. Henderson, representing their Supreme Council, 
etc., had already conferred initiation upon a number 
of Masons owing allegiance to the Grand Lodge of 
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this State, and apparently intended to establish 
Scottish Rite bodies. 

"The fee for the initiation was twenty-five dol- 
lars, of which fifteen was sent to the Supreme Coun- 
cil in Washington, D. C, and the ten dollars retained 
here for the uses of the body when organized. 

"Under these circumstances, the answer of Mr. 
Bayliss was not entirely frank and complete. 

"The information that the jurisdiction of the 
Grand Lodge had been invaded by a rival and un- 
recognized Scottish Rite body was conveyed to the 
Grand Master subsequent to this interview by the 
secretary of one of the Masonic bodies of this city, 
and a short time thereafter, on March 14, 1908, he 
issued an edict or circular letter to the members of 
the Order, condemning the body represented by Mr. 
Bayliss as clandestine according to the laws of va- 
rious Grand Lodges, including this Grand Lodge; 
and, quoting from a report made in 1885, stated that 
all bodies claiming or pretending to be Masonic, un- 
less recognized by the Grand Lodge, were 'stamped as 
spurioTis, irregular and clandestine,' and fixing as a 
penalty for affiliation with such body expulsion from 
the recognized bodies of this State. 

"On March 24, 1908, the Grand Master issued 
another edict or circular, referring to the plaintiff 
as 'one M. W. Bayliss, claiming to be head,' etc., and 
stating that a number of Master Masons had had 
'conferred upon them the degrees "peddled" by this 
clandestine pretender.' The edict further required 
Masons owing fealty to the Grand Lodge to recant 
their connection with that clandestine body, and ap- 
pealed to them 'to crush this interloper in his in- 
cipiency,' and thus keep down discord. 

"These edicts were evidently intended to be con- 
fidential to members of the Masonic Order, but evi- 
dently became public, and are the basis of this suit. 

"Damages are claimed for the innuendo con- 
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tained in the expression 'one M. W. Bayliss, claim- 
ing to be the head,' etc., for calling him an interloper 
and for charging the Craft not to receive the degrees 
'peddled by this clandestine pretender.' 

"For convenience suits of this character are gen- 
erally called libel suits ; but, as a matter of law, they 
are suits for damages resulting from a quasi-offense 
under the Code, Article 2315 : 'Every act whatever 
of man that causes damage to another obliges him by 
whose fault it happened to repair it,' etc. And in 
such case, where damage is shown, the amount is 
fixed under that article, vesting the 'Judge or jury' 
with the discretion to estimate the sum. (C. C. 1934 ; 
Miller vs. Holstein, 16 La. 389.) In many cases 
where the defendant solely was at fault, our Supreme 
Court has mulcted him in damages without distinc- 
tion as to whether the words were innately damag- 
ing or were such by inference or innuendo. In War- 
ner vs. Clark & Co., 45 An. 865, for innuendo; Har- 
ris vs. Mienville, 48 An. 908, for slanderous gossip; 
Billet vs. T.-D. Pub. Co., 107 La. 763, slanderous pub- 
hcation; Covington vs. Roberson, 111 La. 326, slan- 
derous inference; Martin vs. Picayune, 115 La. 979, 
laudatory publication may be damaging by infer- 
ence; Jones vs. Moroni, 126 La. 813, slanderous 
words. 

"Our Courts have consistently held in ordinary 
cases that where the plaintiff himself was at fault, 
as ivell as the defendant, he woidd not be entitled to 
recover under Article 2315. This doctrine has been 
announced so frequently in actions for personal in- 
juries, suffering, etc., that there is no need to quote 
authority. The same doctrine is applicable to libel 
suits. In Bigney vs. Van Benthuysen, 36 An. 45, it 
is said: 'This Court has uniformly maintained the 
rule that one who is himself at fault cannot recover 
damages from another who has retaliated in kind, 
although the latter was not justifiable in law; and 
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this in spite of the truism that one wrong does not 
justify another.' {Barrow vs. Landry, 15 An. 682; 
Vernon vs. Bankston, 28 An. 710 ; Johns vs. Brinker, 
30 An. 241 ; Young vs. Bridges, 34 An. 333 ; Lulling 
vs. Stubbs, 34 An. 940.) 

"M. W. Bayliss is an accomplished student of 
Masonry, Masonic history and affairs. He was in- 
formed that the Scottish Rite represented by him 
was an object of opposition in most of the States of 
this country; that its form and methods had been a 
source of discord in many Grand Lodges, and that 
most of these Lodges had affiliated with the Scottish 
Rite of the Northern or Southern Jurisdiction; and 
m,ust have known, or should have known, that any 
attempt to initiate members or to establish any such 
Scottish Rite body within this State would meet wit 
opposition. 

"Mr. Bayliss in his pamphlet D2 complains that 
the Grand Master violated a promise to allow a hear- 
ing regarding the merits of the Scottish Rite repre- 
sented by him. 

"Admitting this, Mr. Bayliss concedes that he 
knew there was objection to the admission of his 
'rite,' which he was endeavoring to overcome, and 
in the meantime was, either himself or his deputy, 
initiating regular Masons into his unrecognized, and, 
hence, Masonically illegal, body. 

"These edicts of the Grand Master were invited 
by this surreptitious invasion of the jurisdiction of 
the Grand Lodge of Louisiana over the partially suc- 
cessful attempt to swerve from their allegiance to it 
members of recognized Masonic bodies in this State. 
The word 'peddling' in the edict was used in connec- 
tion with the method of initiation, and a fee charged. 
It is of ancient usage in Masonic literature and de- 
scribes exactly what occurred — i. e., conferring de- 
grees outside of a Lodge for a diminutive price. Mr. 
Bayliss himself has used it with that significance. 
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(D2, p. 9.) I do not find the language libelous or 
malicious. It was used to assert the exercise by the 
Grand Lodge of its rights and power to subject Ma- 
sons otherwise in good standing to a humiliating 
recantation in accordance with Masonic law. 

"This condition was created by the plaintiff, and 
he is in fault to that extent. In addition thereto, he 
has retaliated in kind by the publication of a 
pamphlet (D2) in which he vigorously assails the 
Grand Master, ivho is not in court, and the Grand 
Lodge for its refusal to entertain his arguments 
touching the rite represented by him. 

"Therefore, I dismiss plaintiff's petition and the 
reconventional demand of defendant." 



The Document D2. 

It serves the purpose of the general defense at this 
particular point to look into this remarkable document. 

It gives a "speaking" insight into the plaintiff's mo- 
tives, disposition and temperament. 

As this record shows, "his body" is in opposition to all 
the Scottish Rite bodies in the world (about thirty or more) , 
all of which recognize each other as "regular," and not one 
of them recognizes his "body." 

He found an opportunity to exploit his propaganda, 
and used it, incidentally abusing the Grand Master and 
Grand Lodge of Louisiana by answering the "circulars" and 
publishing the very language of which he complains, to the 
world. 

Page 1 is headed, "Read and Loan to Your Masonic 
Friends." 

The document begins: "Be it known unto all Masons 
of all rites and degrees," etc. 
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He accuses the Grand Master of "misleading and de- 
ceiving the constituents of his own jurisdiction, to the great 
scandal and disgrace of the Masonic Fraternity." 

In the light of the status of plaintiff's "body," unrec- 
ognized as "regular" by a single Masonic body in the world, 
and condemned by nearly all of them, this initial procla- 
mation sounds to the Masonic Fraternity, for the dignity 
of which he expresses concern, like the decree of a hero of 
opera bouffe. He says the Grand Master 

"has been a Mason for about eight years only; is 
said to have been rushed through various positions 
without having acquired proper knowledge, and that 
he is a novice who has been misinformed, misled and 
deceived by members of a rival Scottish Rite power." 

He accuses the Grand Master of "making false charges 
against his brethren" (meaning himself) ; he accuses him 
of "using language from an anonymous article published by 
one evidently ashamed of his name." 

Apart from this implied slander, there is nothing in. 
either "circular" to furnish ground for it. 

He charges the Grand Master with ignorance of his. 
duties and of abuse of power for unlawful purposes. 

The "letter" embraces thirty-six printed pages, and, of 
course, we do not intend this an answer to all the things 
which he published to the world in behalf of his body against 
others. 

We have to deal only with two phases or portions of 
it — viz. : 

First. Those in which he villifies the Grand Master 
and Grand Lodge of Louisiana ; and, ^ /• '< / -"^, 

Second. Wherein he perverts and misstates in ma»»er 
which shows that he is not altogether disengenuous. 
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On page 5 : 

"We are not prepared to say who is responsible 
for the use of such matter in the edicts ; but we will 
say that no gentleman would knowingly use such ma- 
terial." 

On page 7, quoting an assertion of a fact from the 
Grand Master's circular, he says : 

"We do not beheve this assertion," etc. 

On page 13 Mr. Bayliss quotes in full every word of the 
circulars on which he bases his claim, and says : 

"Any Grand Master who so far forgets himself 
and the respect he owes the high office occupied by 
him simply belittles himself and shows that he lacks 
the requisites of a gentleman and a Mason." 

On page 15 he attributes to the Grand Master a state- 
ment which he never made, and then says "it is absolutely 
untrue." 

Important matter on page 19 is answered by the learned 
Judge a quo by comment not favorable to the plaintiff. 

On page 19 he accuses the Grand Master of having 
falsely named Grand Lodges of different States as having 
legislated against the Bayliss body. The evidence shows 
that either Grand Lodges or other governing bodies in every 
one of these States have legislated against him. 

Second. His "perversions" of the language. 

On page 4 he questions the Grand Master's statement 
as to the official character of the letter addressed to him, 
on which he acted. The record shows the fact. 

He says (p. 7) the Grand Master refers to Brother Jos. 
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Cerneau as having been a "Masonic charlatan." Simple 
inspection shows that the Grand Master gave a quotation 
from Albert G. Mackey's Encyclopedia. 

He twice in the letter, to give basis for his unjust re- 
flections, says the Grand Master accused him of "selling 
the three fundamental degrees." This is a deliberate per- 
version. The text is that in former times in Louisiana the 
"clandestines" sold even these degrees. 

At page 19, in his recital of the interview with the 
Grand Master, he shows that he deUberately suppressed the 
fact that his representative had already conferred degrees. 

Finally, the entire document shows that not Bayhss 
the individual is defending himself, but the "Scottish Rite 
of the United States," which he represents, claims to have 
been injured. 

There is nothing taken on himself; it is the Masonic 
contention only which is in his mind. The suit for dam- 
ages came as an afterthought. 

There is another and a special reason why this docu- 
ment is unjustifiable, and should recoil on the head of the 
offender. 

He, few as well, and none better, knew that the Grand 
Master would be bound in duty to do just what he did as 
soon as the extent of his doings became known. There was 
no alternative and no escape. The Grand Master knew that 
degrees had been taken ; how many and by whom he did not 
know. Hence, he ordered the Worshipful Masters of Lodges 
throughout the State to summon their membership to ascer- 
tain. Bayliss calls him a "novice" ignorant of his duties! 
Perhaps. He knew enough to know he had been deceived. 
A more experienced and more cultured "gentleman" might 
have handled Mr. Bayliss with the "silk glove" instead of 
the "mailed hand" ; but the result would have been the same. 
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The document as a whole shows on its face that the 
controversy is one of rivalry and opposition between cer- 
tain Masonic bodies, in which the civil courts of the land, 
as a rule, decline to interfere or take sides. 



After all this, it seems work of superogation to dis- 
cuss what we are bound to call the "merits" of a case that 
is wholly devoid of merit, and is as frivolous as it is ex- 
travagant. 

We look in vain in text-books or adjudicated cases for 
a definition of libel (or slander) that would include so 
trivial a thing as the language complained of, especially 
when interpreted in connection with the context, the evi- 
dent lawful purposes of the publications, the admission by 
plaintiff that he claimed nothing by reason of the designa- 
tion of his "body" as "bogus, spurious and clandestine," and 
the general and common use of the expression "degrees ped- 
dled" or "peddlers of degrees." 

We hardly think your Honors will find it necessary to 
follow us through the Masonic histories, proceedings of gov- 
erning bodies, encyclopedias, which were offered in evidence. 
Their overwhelming and cumulative force will convince the 
Court that the plaintiff is controlled by exaggerated and 
false visions or is insincere. 

We will in appendix form submit to the Court extracts 
from the books. 

The expression "peddler of degrees" or "degree ped- 
dling" is peculiar to, and found and used only in connec- 
tion with, the "rite" of which the plaintiff claims to be the 
only lawful authority. It is over a century old. Mr. Bay- 
liss pretends ignorance of it, and says in part of his testi- 
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mony that he heard of it or read of it once in connection 
with something that happened in 1813. If your Honors 
read his testimony you will be able to appreciate this state- 
ment. 

It originated from the fact that in the Scottish Rite 
of Freemasonry a member having the thirty-third degree 
and holding the rank or authority of an "Active Inspector 
General" was vested with power to confer degrees "at 
sight" on any person willing to receive them. In the lat- 
ter part of the eighteenth century and the early years of 
the nineteenth persons from France, Cuba and San Do- 
mingo came to this country and conferred these degrees and 
organized bodies. 

It is easy to see that confusion, conflict and controver- 
sies as to priority and regularity arose, and that unscru- 
pulous persons abused their authority and sold the degrees 
to anyone willing to pay for them. Thus arose the use of 
the term "peddlers," which has come to be generally used 
in connection with or designating persons whongfully, ma- 
sonically speaking, conferring or communicating these de- 
grees. 

The plaintiff himself, naively telling us the designation 
was hardly known to him, finds himself confronted on page 
9 of his circular with this: "Albert G. Mackey, on the other 
hand, was a peddler of degrees for money!" 

His Honor the trial Judge found these things promi- 
nently controlling the situation. Mr. Bayliss, in the first part 
of his testimony, pretends innocence and ignorance ; but as 
it unfolds he is shown, as the Judge a quo well found, to 
have keen and accurate knowledge of all things. He pre- 
tends ignorance of the law of the Grand Lodge of Louisi- 
ana, but shows that he is well informed of the unlawful 
work of one James Foulhouze, to which the Grand Master 



60 



refers in the circular when he says that "Louisiana fought 
this battle many years ago." Accordingly, the learned 
Judge finds him a wrongdoer who necessarily brought on 
himself the action of the Grand Master. 

The Testimony. 

A synopsis or special reference seems really unneces- 
sary. There is no dispute about essential facts. 

The history of Masonic bodies, their interrelation, mu- 
tual recognition, as alleged in the answer, is proved, and, 
we think, not disputed, except that Mr. Bayliss persists in 
denying the power of Grand Lodges to interfere with him. 

But the Grand Lodges think differently, and most of 
them — nearly all that have acted — condemn his bodies as 
Louisiana has done. 

Plaintiff offers only his own testimony and that of 
Richard Lambert, Grand Secretary of the Grand Lodge. 
The latter was examined only to show that the Grand Lodge 
treasury paid for the printing and how the circulars were 
sent out. He shows that he sent out none except to the 
Lodges in the State, for which they were intended, and that 
they were sent under sealed envelope. 

On the plaintiff's own testimony, the trial Judge found 
the facts on which he held that plaintiff came surreptitiously 
into the jurisdiction of the Grand Lodge of Louisiana and 
did the things described and charged in the "circulars." He 
sold degrees for an insignificant price — ^peddling — of a body 
which he knew the Grand Lodge considered clandestine. The 
persons who received the degrees got nothing — because 
members of no Masonic bodies, and acquired absolutely no 
rights in relation to other bodies. He and his representa- 
tive knew that the men incurred the penalty of expulsion. 
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They had secretly proselyted for six months before the work 
commenced throughout the State. (Testimony of Heroy, 
p. 180, and Josiah Gros, p. 128.) 

Bayliss speaks of his work as "doing business" — did 
business in various States until stopped, as here. 

TJe and his representative, Henderson, while it is not 
shown that they actively misstated anything, concealed from 
their "subjects" the fact that they received nothing. Thurs- 
ton (p. l42) thought he could viait or become a member of 
any of the existing bodies. 

Gery was more circumspect. He asked questions, and. 
when he ascertained that he could neither "visit" existing 
bodies in the city nor use the "degrees" as the stepping- 
stone to admission to the body known as "Nobles of the Mys- 
tic Shrine," he declined to proceed. 

Mr. Bayliss says he examined the laws of the Grand 
Lodge, with the assistance of a Louisiana member, and found 
no legislation against him. The book to which they referred 
contains the explicit information (appendix following in- 
dex) as to the attitude of the Grand Lodge on this question 
claimed by Bayliss. He knew that the Scottish Rite was 
here — governed by the Supreme Council of the Southern 
Jurisdiction of the United States — and he knew as well as 
he knows the course of the seasons that no other jurisdic- 
tion over the same rite would be tolerated. 

His representative, Henderson, who, by the way, as en- 
tered in the record somewhere, was in court the first day 
of the trial and never came again, had an interview with 
Brother Suarez and was cautioned. 

If Bayliss and Henderson really looked for the law of 
the Grand Lodge of Louisiana, they knew where to find it — 
in the Grand Secretary's office! 
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All who took the degrees, except Mr. Gros, paid twenty- 
five (some fifteen) dollars for them; and, although every 
one of them, on the order of the Grand Master, went be- 
fore the respective local Lodges in which they held their 
membership as Master Masons and "recanted," and absolved 
themselves of all allegiance and connection with the Bay- 
liss body, they have never had their money refunded to 
them. 

On reflection, it occurs to us that we should give more 
specific aid to the Court and confirm this synopsis of the 
testimony by specific reference. 

To avoid interrupting the current of argument, we will 
print extracts from the testimony, annexed as Appendix A. 

The Laws of Fraternal Orders Are Recognized by the 
Civil Courts of the Land. 

The American and English Encyclopedia of Law de- 
votes a chapter to Freemasonry and Masonic Law. (Vol. 
14, p. 534.) It might interest your Honors in connection 
with this case to look at that chapter. It informs the Court 
as to the various Masonic bodies, their relations and inter- 
dependence. We submit some of the more direct conclusions 
of law deduced from cases cited laying down certain prin- 
ciples applicable to this case, and referring at least to one 
case exactly in point (italics ours) : 

Vol. 14, p. 534: 

"Definition. The term 'Freemasons' includes 
all members of any regular body of the fraternity 
known as Free and Accepted Masons or Ancient Free 
and Accepted Masons. 

"Membership must be acquired in a prescribed 
way. So the Courts will not recognize, or compel the 
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recognition of, as a Freemason, one who has not 
been made such in the manner and according to the 
terms prescribed by the Grand Lodge of the juris- 
diction." 

Page 535 : 

"Masonic Jurisprudence, (a) In General. Ma- 
sonic jurisprudence possesses a peculiar value, both 
because the civil courts apply it in determining le- 
gal questions pertaining to the Order, and also by 
reason of the striking resemblance which it bears to 
the juridical system of the State. 

"(b) Sources. (1) Landmarks. Freemasonry 
has its common or unwritten law in the form of cer- 
tain Masonic usages and customs which are termed 
the ancient landmarks. Masonic writers enumerate 
some twenty-five of these, and the civil courts will 
not uphold any departure from them or any attempt 
to convert the Order into something which these will 
not warrant." 

Page 542: 

"Members. (1) Qualifications. The laws of the 
Masonic Order contain elaborate provisions respect- 
ing the qualifications of its members. But with these 
the civil courts have little to do, as it is the almost 
exclusive province of an order like the Freemasons 
to impose its own terms of membership. Thus, the 
Courts will not interfere to compel the recognition 
as a member of a Masonic Lodge of one who affiliates 
with a rite of Masonry different from that recognized 
by the Grand Lodge." 

Page 543 : 

"Masonic Offenses. The subject of Masonic 
offenses becomes important in this connection be- 
cause these may afford ground for expulsion from 
the Order, and thus involve the interference of the 
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civil courts. As a rule, however, societies like the 
Freemasons have the power to make their own regu- 
lations regarding membership, and are free from ju- 
dicial interference in this particular if such regu- 
lations are in accord with natural justice and are 
applied in good faith. A Masonic offense may con- 
sist either in a breach of morality or of the Masonic 
law or obligations. 

"Clandestine Affiliation. It is a Masonic 
offense to affiliate or hold communication with an ir- 
regular, spurious or clandestine Masonic body or its 
members. Among the most frequent applications of 
this rule in recent years have been those concerning 
the members of the 'Cerneau,' or so-called 'United 
States,' jurisdiction of Scottish Rite Masons; and the 
civil courts hold that a Masonic body has a right to 
declare this organization clandestine and to make 
affiliation therewith a ground of expulsion. (Lawton 
vs. Uewell, 118 Cal. 613; see, also. Chase's Digest of 
Masonic Law [11th Ed.], 410, 411.)" 

In this case {Lawton vs. Hewell, 118 Cal.) a member 
had been expelled from a Chapter of Royal Arch Masons 
for affiliating with the identical Cerneau (United States) 
Jurisdiction of Scottish Rite Freemasonry, and was refused 
redress. 

To the same effect is the case of Hirshiser vs. Williams, 
53 Ohio, 663, found more fully in 6 Ohio Circuit Court Rep. 
147, and 11 Ohio Dec. (Rep.) 76. 

Hirshiser, by the way, was one of plaintiff's predeces- 
sors, perhaps his immediate predecessor, in office, and was 
expelled from his "blue" lodge in the State of Ohio. 

The general proposition that the civil courts will not 
interfere with the control of membership of fraternal so- 
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cieties is laid down in many decisions throughout the 

country. 

Gregg vs. Mass. Med. Soc, 111 Mass. 185 ; Cham- 
berlain vs. Lincoln, 129 Mass. 70; State 
vs. Odd Fellows' Grand Lodge, 8 Mo. App. 
148, 154; People ex rel. Rice vs. Board of 
Trade, 80 111. 134 ; State vs. First Regular 
Baptist Church, 62 la. 26 ; Watson vs. Jones, 
13 Wall. 679, 728, 730 ; Fitzgerald vs. Rob- 
inson, 112 Mass. 371; Grosvenor vs. United 
Society Believers, 118 Mass. 78. 

In State ex rel. Soares vs. Hebrew Cong., etc., 31 La. 
An. 205, the subject is discussed and some of the above au- 
thorities referred to. 

Returning again to the "main issue," we repeat, as we 
said in argument on the exception, that there is no "libel" 
nor any such wrongful act that, under the most liberal con- 
struction — even under Article 2315 of the Revised Civil 
Code — might entitle plaintiff to a judgment. 

We have read cases and text-books, and nowhere do 
we find anything so attenuated as the language here used 
distorted into a libel. 

Apart from the fact that malice is of its essence — and 
there is neither presumptive nor actual malice in this case — 
we find no definition of libel which does not embrace some- 
thing that directly affects the character and reputation of 
the complainant. 

Newell (p. 67) classifies libels affecting the character 
of private persons as follows : 

1. Libels imputing commission of a crime. 

2. Libels injuring a man in his office, profession, call- 
ing or trade. 
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3. Libels which hold him up to scorn, ridicule and to 
feelings of execration or contempt, impair him in the enjoy- 
ment of general society, and injure those imperfect rights 
of friendly intercourse and mutual benevolence which man 
has with respect to man. 

If there is a libel, it must fall under the third class. 

We look in vain for a definition of libel which does not 
include the element or elements of "scorn," "ridicule" or 
"feelings of execration" or "contempt" (moral turpitude). 

There is nothing of this in the circulars. 

The idea that Mr. Bayliss has suffered in any way from 
the expression "degrees peddled by this clandestine pre- 
tender" in Masonic circles is most far-fetched, not to use 
stronger language. 

Newell (pp. 33, 34) , after laying down a very full defini- 
tion of libel, adds : 

"But mere general abuse and scurrility, however 
ill-natured and vexatious, is no more actionable when 
written than spoken if it does not convey a degrad- 
ing charge to reputation." 

Page 63, No. 25 : 

"It is not libelous to say of a professional man 
that he has removed his office to his house to save 
expenses." 

Page 66, No. 3 : 

"In England it was held not libelous to publish 
a circular letter to members of a society stating that 
the plaintiffs are not proper persons to be proposed to 
be balloted upon." 

In every case where "libel" has been held there is some- 
thing charging, directly or by unmistakable innuendo, dis- 
honesty, immorality or criminality. 
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At page 60, No. 10, Newell cites : 

"It is libelous to call a man a 'blackleg' or 'black 
sheep.' But there must be an averment that these 
words mean a person guilty of habitually cheating 
and defrauding others." 

What is there in the pleadings in this case to show that 
peddling degrees is disreputable, dishonorable, criminal and 
"clandestine"? The word refers to Masonic relations, and 
the plaintiff disclaims any damage from its use ; all he com- 
plains of in his testimony is the "degrees peddled." 

It is self-evident that words in themselves harmless 
cannot be made to convey a "libel" in themselves, and spe- 
cial averments are necessary to show how they operate 
wrong and injury. 

There is nothing in the pleadings or the evidence of 
that kind in this case. 

At page 60 Newell cites the following, referring to sev- 
eral authorities (No. 10) : 

"It is libelous to call a man a 'blackleg' or a 
'black sheep.' But there should be an averment that 
these words mean a person guilty of habitually cheat- 
ing and defrauding others." 

From Newell, p. 60, No. 12 : 

"The Rev. J. Robinson and Mr. J. K., inhabitants 
of this town, not being persons that the proprietors 
and annual subscribers think it proper to associate 
with, are excluded from this room." 

Held not libelous. 

Page 61, No. 2 : 

"The word 'crank' held not libelous. (Walker 
vs. Tribune Co., 29 Fed. Rep. 827.)" 
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Page 61, No. 4: 

"If a publication does not contain a libelous, 
charge, no action will lie therefor, no matter what its 
author intended. {Hosier vs. Stall, 20 N. E. Rep. 
752) ." 

"Unfairly obtaining a lease and applying epithets, 
not hbelous. (Donoghu vs. Goffy, 53 Conn. 43.)" 

Newell, p. 292 : 

"Defamatory words which are apparently ac- 
tionable, but which are susceptible of an explanation 
by reference to some particular transaction to which 
they are known by those in whose presence they were 
spoken to refer, are to be construed accordingly and 
with reference to such transaction. But the burden 
of proof is always on the defendant to show they 
were so known to refer by the listeners." 

This dictum includes the principle laid down by this 
Court in Mitchell vs. Morris, recently decided, 129 La. (56 
Sou. Rep. 502, No. 18). In that case the defendant had 
written of the plaintiff to his employer that he was a "dis- 
honest agent." This Court affirmed a verdict and judg- 
ment in favor of defendant, interpreting the expression as 
"used in the sense of want of probity or fairness in busi- 
ness transactions." 

In other words, "in the light of such facts" (attending 
facts shown in the case) , the "apparent" libel was stripped 
of its essence; no injury was done; no damage sustained; 
the letter, with the offensive phrase, was provoked by the 
plaintiff's conduct, and the case was consequently dismissed. 

The "circulars," with the occasion, the purpose, the 
provocation, etc., all apparent on the face of the record, 
show that the plaintiff has not, and could not possibly have, 
been injured in reputation, afflicted mentally or damaged 
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pecuniarily; and, if he was injured by any of these, he 
brought it on himself. 

The jurisprudence of this State, by reason of its hb- 
erality under Article 2315 of the Revised Civil Code, fur- 
nishes authority for every phase of defense in this case. To 
argue and elaborate each point separately would further ex- 
tend this already too lengthy presentation. 

We content ourselves with a brief summary of decisions 
in point, leaving them with the suggestion of their applica- 
tion to the various issues of absence of malice, nature or 
extent of the libfel, effect of plaintiff's conduct in provoca- 
tion and retaliation, already in various forms referred to. 

And, finally, we assert that, while it is true that the 
distinction between libels actionable per se and libelous mat- 
ter not so actionable does not obtain in this State, as a mat- 
ter of fact the distinction runs in the decisions in this, that 
probably not a single case can be found where damages are 
allowed without special proof, except where the matter was 
clearly libelous per se under the common-law definitions, ^/ ' 

The following clearly show that malice and injury are 
only presumed when the words charged would at common 
law be actionable per se; in other cases, special damage must 
he alleged and proved. 

In Giacino vs. Bradstreet Co., 48 An. 1191, the Court,' 
dealing with a case of libel not "actionable per se," say: 

"There must, however, be actual injury shown 
in order to recover damages. * * * The sup- 
posed libel was not actionable per se, but only in re- 
spect to the special damage claimed and shown." 

In Lobe vs. Carey, 33 An. 914, it is said : 

"It is not necessary to prove special damages 
when language used is in itself liberous, which means 
'actionable per se.' " 
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In Henry vs. Frost, 34 An. 1146 : 

"Malice is only presumed when it flows clearly 
from the language or conduct of the defendant ; which 
means that, where malice is not implied from the 'ac- 
tionable' language, the case becomes 'special,' and 
requires special allegations and proof." 

"Any words written or spoken which are calcu- 
lated to injure another may be the foundation for a 
suit for slander or libel. Whenever words have the 
slanderous effect alleged, not by their own intrinsic 
force, but by reason of some extraneous fact, this 
must be averred in traversable form." 

Fellman vs. Dreijfus, 47 An. 907 ; 48 An. 631. 

"Words uttered without malice carry no pe- 
cuniary damage." 

Harvey vs. Constantine, 14 An. 782 ; Gilbert vs. 
Palmer, 8 An. 130. 

"Where no special damage is proved, the Su- 
preme Court will not interfere with the verdict, al- 
though no distinction is made between words actioru- 
able per se," etc. 

Feran vs. Foote, 12 An. 894. 

"A statement showing that there was not the 
least malice intended is not slander." 
Lester vs. Conley, 45 An. 1006. 

Also, on the general features of the case : 

"Epithets, though violent and unbecoming, are 
not always actionable." 

Mihojovich vs. Bodechtel, 48 An. 618. 

"Where. a party called another a rogue in the 
hearing of bystanders, * * * ^^^^ ^^ reference 
to his unwillingness to settle a debt, and no injury re- 
sulted to him: Held, that such a case of defamation 
is not actionable." 

Artieta vs. Artieta, 15 An. 48. 
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In the case of Burt Co. vs. Manufacturing Co., 107 La. 
231, this Court says : 

"One who seeks damages growing out of an al- 
leged libel against any party must show that he him- 
self is not at fault." 

Page 235 : 

"We take as well settled that, to sustain an action, 
for libel, one must prove damages or the mode fol- 
lowed must be such as to create a presumption that 
plaintiff has been injured, and that his business has 
suffered in the esteem of its friends, or that those 
with whom it deals, loss of business or character ia 
consequence; and, further, that plaintiff has not 
sought to go to the extreme of retaliating against one 
charged with libel. 

"The Court finds that an epithet has been used 
which should not have been used, and says the epi- 
thet in question has different shades of meaning. Con- 
sidered in the most favorable light under the cir- 
cumstances in which it is used, it affords no good, 
ground to allow damages. 

"Our learned brother of the District Court, in a 
carefully-written opinion, expressed similar views, 
with which we agree, and we insert here a list of de- 
cisions cited by him in support of the view that 'one 
who is at fault cannot recover civil damages from an- 
other who has retaliated in kind, although the latter 
in law was not justifiable; and this in spite of the 
truism that one wrong does not justify another.'^ 
{Barrow vs. Landry, 15 An. 681 ; Johns vs. Brinker, 
30 An. 241 ; Vernon vs. Bankston, 28 An. 710 ; Young 
vs. Bridges, 34 An. 333 ; Ludeling vs. Stubbs, 34 An. 
940; Bigney vs. Van Benthuysen, 36 An. 38; Gold- 
berg vs. Dobberton, 46 An. 1308; Mihojovich vs^ 
Bodechtel, 48 An. 618.)" 
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In the Bigney-Van Benthuysen case, 36 An. 38, the 
Court said : 

"One who is himself in fault cannot recover 
damages from another who has retaliated in kind, 
although the latter was not justifiable in law; and 
this holds good in spite of the truism that one wrong 
does not justify another." 

An important case, in its nature similar to this, is the 
case of Wardens of St. Louis Church vs. Blanc, Bishop of 
Orleans, 8 Rob. 51. It deals with a controversy between the 
wardens and members of the church and the Bishop. Among 
other causes of action there was an allegation that the 
Bishop had sent a libelous letter. It is said there was no 
allegation of malice, and "malice is of the essence of slan- 
der." But the case goes further and says that the Bishop 
can do no wrong in his official conduct: 

"Men are liable in damages only for their ille- 
gal acts and for injury done to legal rights of others." 

And at page 85 the Court ask : 

"Can the Bishop be punished in damages for re- 
garding the wardens as schismatic? Who will decide 
between him and them?" 

We have the analogous issue in this case. 
The dictum of the Grand Lodge is final on questions of 
Masonic faith and ritual. 

That case was dismissed on exception. 

Malice, Actual or Presumed. 

The existence of malice, actual or presumed, enters into 
this case and deserves attention. 
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We may adopt the general rule that "malice is of the 
■essence of slander and libel." 

We keep in mind the distinction, analyzed, by the way, 
by this Court in Covington vs. Robertson, 111 La. 326, be- 
tween our jurisprudence and the common law, which, how- 
ever, means no more than this : that, even in cases of this 
Jkind, not libelous per se, but which fall under Article 2315 
of the Revised Civil Code, our Courts may award compensa- 
tory damages without special proof. 

We have shown, however, in the first part of this brief 
and by the authorities just cited, that in practice it is never 
done without some proof, except where the libel imphes 
"moral turpitude." 

The allegations in this case, are the usual sweeping 
averments of "maliciousness" and falsity, and damages are 
claimed in a lump sum as purely punitory. 

The idea of malice is rebutted by the nature of the case. 

We have been struggling mentally with the conviction 
that, while the terms "pretender" and "interloper" sound 
harshly, there must be somewhere in the purely "human 
equation" an excuse or an explanation that something else 
than a feeling of malice provoked them. In other words, 
these terms will be exploited as evidencing malice on the 
part of the Grand Master who issued the "circulars." 

If we can find an explanation or justification for their 
use which does not necessarily imply personal mahce, such 
malice will not be presumed. 

And we find the authority and the human explanation 
in a recent case decided by this Court. 

In the case of Richardson vs. Cook, 129 La. (56 Sou. 
Rep. 318, No. 12) , the question was on a plea that the privi- 
leged character of the alleged libelous communication was 
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lost because unnecessarily "vivid" language was used, la 
this regard it is said at page 321 : 

"There can be no denying that the language used 
in the statement or development of the argument was 
rather vivid; but, if forcible terms appeared to Mr. 
Cooke to be called for by the occasion, the employ- 
ment of them would not be an abuse of the privilege,, 
but merely the natural expression of honest 
thought. * * * 

"In considering whether the use of expressions 
found in these letters is an indication of malice, some 
allowance must also be made for the irritation which 
Mr. Cooke had evidently experienced at plaintiff's- 
having made the settlement in question." 

Again, same page : 

"The question is not as to whether plaintiff was 
competent or not, but as to whether the expressions 
used by defendant with regard thereto were so un- 
justified and uncalled for as to show malice. We are 
not prepared to say that they were. They may well 
have been nothing more than the honest thought find- 
ing expression in suitable terms." 

The Court, having made a hypothetical illustrative com- 
parison, continues: 

"The adjustment by the plaintiff may have ap- 
peared to Mr. Cooke to be a performance just as 
gross, calling for expressions just as strong in the 
qualification of it. Whether it was really so or not 
is immaterial. The only question is as to the good 
faith of Mr. Cooke in viewing it and qualifying it as 
he did." (Italics ours.) 

This should dispose of the alleged unnecessary epi- 
thets, either as part of the "libel" ( ?) or as showing malice. 
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The occasion, if it does not fully excuse, justifies them. 

To review the details would require a restatement of 
the case. Suffice it to say that the words reflect the truth. Mr. 
BayUss was clearly a pretender and interloper, and the ad- 
monition to crush the "interloper" had its just inspiration 
in the past history of Scottish Rite Masonry in Louisiana. 

Besides, Mr. Bayliss himself says the Grand Master 
was inexperienced and ignorant of the laws of Masonry, and 
he admits that he deceived him. 

The Grand Master in good faith granted Mr. Bayliss 
an interview. He acknowledged his inability to express a 
decision at that time, and asked, with the evident inten- 
tion of learning what had been done, whether any bodies 
were being organized. 

Mr. Bayliss knew what the Grand Master wanted to 
know — the substance of the situation. Was he doing any- 
thing on the lines inquired by the member Josiah Gros ? He 
left the Grand Master under the impression that nothing 
had been done. 

From independent sources, subsequently as stated in the 
"circulars," the Grand Master learned that Mr. Bayliss' 
representative, Henderson, had already conferred degrees on 
a number of Master Masons owing allegiance to the Grand 
Lodge of Louisiana, who by so doing violated their legal 
duty to the Grand Lodge and exposed themselves to the pen- 
alty of expulsion. 

He was angered. He had been deceived. He was an- 
swerable to the Masonic body for his acts. Such an en- 
croachment presented a violent and unexpected situation, 
and threatened to revive troubles and dissentions which had 
divided the Masons of Louisiana, from time to time, from 
1813 to 1858. 
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His manifest consideration and purpose were not to 
defame Mr. Bayliss — that never entered his mind — but to 
protect the purity of the bodies whose destiny and welfare 
were in his charge. He took no note of the individual; he 
dealt with the condition. 

In this connection, too, we submit, whatever other or 
further effect this Court may attribute to the evidence of 
the general use of the term "peddler of degrees" or "de- 
grees peddled," the fact of such use, and such use only, in 
connection with the Cerneau Masonry represented by Mr. 
Bayliss, makes its employment by the Grand Master, under 
the circumstances, quite natural, and rebuts the presump- 
tion or imputation of malice. The term appears several 
times in the proceedings of the Grand Lodge of Louisiana, to 
which the Grand Masters refers, and its use came, there- 
fore, naturally, or, as your Honors say in the Richardson- 
Cook case, 129 La. (56 Sou. Sep. 318), honestly, on the im- 
pulse of the moment. 

He deemed drastic action necessary to control his own 
membership and bring clearly to the minds of the members 
the seriousness of the event. 

Your Honors may form some idea of the sense of the 
earnestness and responsibility which the Grand Master felt 
when you consider that he deemed it necessary to resort to 
the extreme measure of ordering the officers of the respective 
subordinate Lodges to summon their entire membership and 
compel them to declare on their obligations as Master Ma- 
sons whether they had received the unlawful degrees from 
Mr. Bayliss or his representative; and ordering trial and 
expulsion of those who had received them and would refuse 
to renounce allegiance implied by accepting them. 

Can your Honors doubt for a moment that the Grand 
Master acted on honest conviction under the excitement and 
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exigency of the situation? His object was not to wrong Mr. 
Bayliss, but to stop his illegal traffic, protect the member- 
ship of the Grand Lodge, and discharge his duty in the 
premises as Grand Master. 

And the conduct of Mr. Bayliss acquired, in his fears 
and anxiety and in the suggestions of serious trouble which 
it foreshadowed to his mind, a magnitude of importance 
which demanded prompt and decisive action. 

He had a condition to meet and a definite result to be 
attained. It could only be accomplished by a treatment that 
left no option to those affected and no room for equivoca- 
tion. 



There remain to be submitted the several special de- 
fenses, each one, in our humble opinion, good in fact and law : 

First. The Grand Master, under express limitation of 
his "power," could not bind the Grand Lodge in the 
premises. 

Second. That, as matter of law, the Grand Lodge, a 
fraternal and social organization, is not embraced in the 
class of corporations that may become responsible for the 
torts committed by officers or managers. 

Third. The Grand Lodge is a purely charitable and 
benevolent organization, and all its assets, money and prop- 
erty, are dedicated to charitable uses. 

Fourth. The "communications" show on their face 
that they are privileged, and there is neither allegation nor 
proof that anything was done to cause the benefit of the 
privilege to be lost. 
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These propositions require no elaborate argument. They 
appear on the very surface of the case. 

The Grand Master's Powers and Duties. 

First. As will appear from the constitution of the 
Grand Lodge and "General Regulations," the Grand Mas- 
ter acts in a dual capacity, arising from the manner in 
which the business of the Grand Lodge is divided. 

The ritualistic — it might be said, for want of a more 
specific designation, the "spiritual" — purely Masonic prac- 
tice is in charge of the Grand Lodge and the Grand Mas- 
ter under certain written laws — ^the constitution — but in 
the main governed by the "ancient customs and usages 
of the Order." In this regard the Grand Master represents 
the Grand Lodge during recess. 

The property of the Grand Lodge is under the control 
of a "Board of Grand Lodge Hall Directors." The Grand 
Master is described as president of this board. (Sec. 3, 
Chap. Ill, p. 47, Constitution and General Regulations.) 

The powers and duties of the Grand Master are de- 
fined in Sections 7 and 8, Constitution, pages 6, 7 ; and it is 
his duty to report "all his official acts to the Grand Lodge 
at each annual communication. The Grand Lodge acts on 
each of these, and approves or rejects." (Testimony of Mr. 
Lambert, p. 184.) 

Second. As matter of law, we contend, assuming that 
the plaintiff might have a case against the Grand Master, 
the Grand Lodge is not responsible for his acts in the 
premises. 

We have not been able to find authority for the proposi- 
tion we submit that the doctrine of holding a corporation 
liable for the wrongful or malicious acts of its representa- 
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tive officer cannot be extended to social or fraternal or- 
ganizations. 

It seems a self-evident proposition. The objects and 
purposes of such a society, to the advancement of which the 
officers must direct their efforts, seem to preclude the pos- 
sibility of a condition arising where the doctrine of 
respondeat superior could come into application. 

The reason of the jurisprudence does not apply to such 
corporations. It has grown out of the fact that all kinds 
of businesses are carried on by corporations, and the au- 
thorities repeat as reason for holding them liable : 

"These artificial persons have become so numer- 
ous and entered so largely into the everyday trans- 
actions of life that it has become the policy of the 
law, to subject them, as far as practicable, to the same 
civil liability for wrongful acts as attend to natural 
persons." 

Hussey vs. R. R. Co., 98 N. C. 34 (cited in Cook, 
Vol. 1 [4th Ed.], note, pp. 64, 65). 



This doctrine is universally admitted to furnish the 
basic proposition on which the jurisprudence has been es- 
tablished. 

The difference between a business corporation and a 
fraternal and charitable association, especially one so well 
known in the human society as Freemasonry, is so obvious 
that the conclusion obtrudes itself spontaneously. 

But conceding the distinction contended for does not 
obtain, still under the jurisprudence the Grand Lodge is not 
responsible. 

In Rogers vs. Southern Fiber Co., 119 La. 718, this 
Court say : 
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"The proposition is a plain one that a corpora- 
tion, like an ordinary person, is only responsible for 
those acts of its agents which have been done in its 
name, not for those which have been done in the 
agent's own individual name." 

This is precisely the case at bar. The Grand Master, by 
virtue of his duty and authority, had the right to issue or- 
ders to the Fraternity. But no matter what he did, it is 
and was his act. He could not and did not speak for the 
Grand Lodge. By reason of his office, he spoke in the name 
of Freemasonry, but the deed was his own. All he could fur- 
ther do was to report it, which he did, and the Grand Lodge 
approved his official judgment, but dechned to approve the 
manner in which he exercised it. 

But if these circulars published a libel, there must 
necessarily be the element of trespass or willful wrong, and 
that cannot be visible in the Grand Lodge. 

The Pullman Palace Car case, 40 An. 93; La- 
fitte vs. C. R. R. Co., 43 An. — . 

In McDermott vs. American Brewing Co., a case where 
the defendant was sought to be made liable for a malicious 
assault committed by an employee, the Court said (p. 124) : 

"// a servant goes outside of his employment, 
acting with malice and causing damage, the master 
is not liable." 

There is another specific reason why the Grand Lodge 
cannot be held. 

The cause of action (?) is "malicious libel." There is 
not one cent of pecuniary or actual damage alleged or shown. 
The demand is in the nature of ■:4 statement of the case, and 
the evidence for punitory damages for malicious libel. 
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The decisions are to the effect that for such damages 
the corporation is not liable unless it authorized or approved 
the act. 

Waterman on Corp., Vol. 1, p. 403; Cook on 
Corp. (4th Ed.), Vol. 1, Sec. 15, b, p. 69. 

In Perkins vs. Maysville Assn. (Ky. 1889), 10 S. W. 
Rep. 659, it was held: 

"A corporation is not liable for a slander by its 
president as to the right of a person to sell goods." 

We submit, in conclusion on this point, the following 
judicial dicta: 

"Exemplary damages may be awarded against 
corporations as well as individuals when it is shown 
that they have published a libel with express malice 
or published that which is libelous per se. {Mo. Pa- 
cific Ry. vs. Richmond, 73 Tex. 568 ; Cooper vs. Sun 
Printing Co., 57 Fed. Rep. 566.) 

"Exemplary damages may be recovered in such 
cases when malice on the part of the defendant is es- 
tablished as a fact for actual from the libelous char- 
acter of the publication. {Childers vs. San Jose, 105 
Cal. 284.) 

"If there is no evidence that the corporation pub- 
lished the libel maliciously or wantonly, exemplary 
or punitive damages cannot be collected. (Philadel- 
phia, etc., R. R. Co. vs. Quigley, 21 Howard, 22.) 

"Neither are punitive damages recoverable in a 
libel suit where the jury decided that actual damages 
sustained are merely nominal. (68 Me. 279.) 

"A corporation is not answerable for a libel by 
its agent in the course of his duty not authorized or 
approved by the corporation. (Sou. Express Co. vs. 
Pitzman, 59 Miss. 581.)" 



72 



These authorities are taken from the note to Hoboken 
Printing Co. vs. Cahn, 59 Am. St. Rep. 594. 



The Grand Lodge is a body incorporated wholly for 
"benevolent and charitable purposes." 

See act of incorporation, Acts of 1816, March 18, 
pp. 99, 100. 

The preamble describes the body about to be incor- 
porated as 

"founded on the ancient usages of their society, the 
principles of which are charity and universal benevo- 
lence; to the end, therefore, that charitable institu- 
tions may be promoted." 

All the revenues of the Grand Lodge, except what may 
be necessary to pay debts contracted for building, salaries 
and maintenance, are dedicated to charity. (Sees. 5, 6, Chap. 
Ill, Art. 1, Grand Regulations, p. 47.) 

This would follow as matter of course from the ob- 
jects and purposes of the Order independent of special pro- 
vision. Section 6, above referred to, is a provision made 
out of abundance of caution for fear revenues derived from 
rentals of the "Hall" might, in the absence of special pro- 
vision, be diverted to other purposes. 

We quote from Cyclopedia of Law and Procedure, Vol. 
6, p. 975 : 

"A charitable corporation is not liable for in- 
juries resulting from the negligent or tortious acts 
of a servant in the course of his employment when 
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such corporation has exercised due care in his se- 
lection." 

Manifestly, this has in view charitable societies princi- 
pally, such as hospitals, asylums, etc. 

But the principle should apply with even greater force 
to a purely benevolent and free charity. 

The authority says "the rule is well established, but 
the reasons for the rule are not uniform." This may result 
from the difference in the nature of the cases. 

Some Courts, it is said, "exempt charitable corpora- 
tions on the ground of public policy." 

Numerous authorities are cited, notably Hearns vs. 
Waterbury Hospital, 66 Conn. 98; McDonald vs. Massa- 
chusetts Hospital, 120 Mass. 432; Powers vs. Mass. Homeo- 
pathic Hospital, 47 C. C. A. 122 ; and others. 

This Court recognized the principle in Coleman vs. Fire 
Ins. Patrol, 122 La. 626, but refused to apply it because it 
found the defendant to be a "private institution, gotten up. 
in the interest and benefit of persons engaged in the fire- 
insurance business," etc. (p. 636) . 

The State of Louisiana exempts "charitable organiza- 
tions" from taxation. It thereby recognizes the pubhc char- 
acter and public benefit which such organizations are to the 
community. It is the duty of the State to provide for its 
indigent, crippled or disabled persons. The exemption from 
taxation is based upon this theory of public benefit and 
utility. 

The Grand Lodge of Masons docs not own a dollar or a 
dollar's worth of property v/hich is not contributed and 
held for the purposes defined in the charter. 

In Bertel vs. Board of Assessors, 34 An. 574, already 
cited, a Masonic body was held a "charitable institution" 
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in the sense of the Constitution of 1879. The constitutional 
provision of 1898 is identical, except that it limits the ex- 
emption to property "actually used" by the corporation, and 
not such as is rented for revenue. 

The Communications Are Privileged. 

Last, but by means least, the Grand Lodge, defendant, 
pleads that the communications addressed to the subordi- 
nate Lodges, their officers and members, by the Grand Mas- 
ter are obviously "privileged." 

The occasion and the duty called for action. There are 
about three hundred Lodges in the State of Louisiana, with 
a membership of, in round numbers, thirteen thousand Mas- 
ter Masons. The only way to reach them officially is by 
"circulars" issued from the office of the Grand Secretary. 

The Grand Secretary sent them out only to Masons and 
"bodies" entitled to them, and he did it under cover in sealed 
envelopes. 

There is nothing in the nature of the case or the evi- 
dence offered that would deprive the defendant of the benefit 
of this plea. True, the petition teems with accounts of 
"malice" and "falsity"; but there is not the semblance of 
evidence that either the officer or person who wrote and 
published the circular or the Grand Lodge acted in special 
personal malice against the plaintiff. 

To forfeit the defense of "privilege" it is not sufficient 
to allege and show that general mahce which the law im- 
plies, but special actual malice — active malicious purpose to 
injure the person — must be alleged and shown. 

The authorities on these points are numerous, uniform, 
direct and conclusive. 

There is some suggestion that the Grand Master had 
not the proper "occasion" for issuing the circulars; that 



75 



no authorized person had brought the matter before him. 
The letter of Josiah Gross was written in his capacity as 
secretary of a Lodge, and the record shows that the Grand 
Master had been deceived by BayUss, who left him under 
the impression that nothing had been or would be done, 
when as matter of fact degrees had already been communi- 
cated, and it developed subsequently that the "intrigue" had 
gone on for six months. 

Authorities on This Plea. 

The jurisprudence of this State is, in this regard, in 
harmony with text-books and decisions rendered by com- 
mon-law Courts. 

This Court has often had occasion to pass on this ques- 
tion, the most recent probably being in the case of Richard- 
son vs. Cooke, 129 La. (56 Sou. Rep. 318, No. 12) . 

The Court quotes freely in that case from Newell and 
common-law courts, and we feel that we could rest on the 
law as laid down there. 

The case covers both the question of privilege and how 
it may be lost, and as to both the solution sustains the de- 
fendant in this case, always assuming, for the sake of the 
argument, that the act of the Grand Master is the act of 
the Grand Lodge : 

The Court quotes from Newell (2nd Ed.), p. 389: 

" 'Qualified privilege exists in a much larger 
number of cases. It extends to all communications 
made bona fide upon any subject-matter in which the 
party communicating has an interest, or in reference 
to a duty to a person having a corresponding inter- 
est or duty; and the privilege embraces cases where 
the duty is not a legal one, but where it is of a moral 
or social character of imperfect obligation.' 
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"Again (Section 2, p. 389) : 

" 'The proper meaning of a privileged communi- 
cation is only this : That the occasion on which the 
communication was made rebuts the inference of 
mahce prima facie arising from a statement prejudi- 
cial to the character of the plaintiff, and puts upon 
him the burden of proving that there was malice. In 
short, that the defendant was actuated by motives of 
personal spite or ill-will, independent of the occasion 
on which the communication was made.' 

"To the same effect is the jurisprudence of this 
Court. {Buisson vs. Htiard, 106 La. 768 [31 Sou. 
293;56L. R. A. 296].)" 



In the Buisson-Huard case cited the Court said at page 
776 (106 La.) : 

"The communication, to be privileged, must be 
made upon a proper occasion from a proper motive, 
and must be based upon reasonable or proper cause 
when so made in good faith. The law does not imply 
malice on the communication itself, as in ordinary 
cases. The actual malice must be proved before there 
can be a recovery, and in the absence of such proof 
a nonsuit should be granted." 



From the elaborate discussion in Church Wardens vs. 
Bishop Blanc, 8 Rob. 51, it appears that the Bishop could 
not be held liable for rulings and publications, though per se 
libelous, affecting the church and church members. 

In the case of State vs. Bienvenu et al., 36 An. 378 
(criminal prosecution for libel), this Court approved a 
charge to the jury in these words : 

"That a communication made to the church au- 
thorities concerning a priest or minister in charge 
was privileged if made by a member; but the circu- 
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lation of a pamphlet and publication of the same out- 
side of the church was not so privileged." 

In Dunsee vs. Warden, 36 An. 78, the privilege was 
pleaded and sustained. 

We refer to this case further because in pure triviality 
it goes pari ps^ssu with the case at bar. 

There seems to have been elaborate discussion about 
the admissibility of evidence in justification "unless spe- 
cially pleaded" ; and the Court, Mr. Justice Manning speak- 
ing, said: 

"We do not find it necessary to enter into these 
discussions, much less to follow counsel in his earnest 
presentation of the enormity of the defendant's of- 
fense in stigmatizing the plaintiffs as quondam 
"chicken peddlers.' " 

The Court, while recognizing the privilege, found plain- 
tiff had no case on the merits (concluding paragraph, p. 89) . 
In Fisk vs. Soniat, 33 An. 1400, charges of dishonesty 
against a Parish Attorney made to the Police Jury in good 
faith were held privileged. The Court say, among other 
things : 

"The plaintiff has alleged, but failed to prove, 
malice, either express or implied." 

From Cyc. of Law and Procedure, Vol. 25, p. 262, No. 1, 
we quote : 

"Imputations as to Church Standing or Re- 
ligious Beliefs. A written publication which im- 
ports that a party has been expelled from member- 
ship in a church or is unworthy of being a church 
member is libelous per se when the imputation is 
based on the character or conduct of the party, and 
not on his religious belief." 
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In the circulars Bayliss' official conduct as a Mason, 
not his honesty as a man, is obviously the subject of the 
Grand Master's animadversion. He dealt vpith matters of 
ritual and inter-Masonic relations. 

Same volume, p. 357, Nos. 2 and 3 : 

"Defamatoky Matter to Be Construed in Its 
Entirety. The language alleged to be defamatory 
must be construed as a whole ; that is, the words must 
be construed in connection with other parts of the 
conversation or published matter, written or printed. 
Thus, in determining whether a publication is libel- 
ous, the headlines of the articles cannot be disre- 
garded. 

"Construction According to Explanations 
OR Surrounding Circumstances. Defamatory lan- 
guage must be interpreted as it would be understood 
by the reader or hearers, taking into consideration 
accompanying explanations and the surrounding cir- 
cumstances which were known to the hearer or 
reader." 

These things apparently relate to the "merits," but are 
in point here to aid in determining the nature, object and 
occasion for the publications. 

It seems hardly necessary to multiply references to 
authority on the general subject of what constitutes the 
privilege, but the following definitions so clearly suit 
the case at bar that we cannot resist quoting them for the 
convenience of the Court: 

Vol. 25, Cyc. of Law and Procedure, p. 385 : 

"Communications Qualifiedly Privileged. 

1. In General, (a.) General Rule Stated. Where a 
party makes a communication, and such communica- 
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tion is prompted by a duty either to the public or to 
a third person, or the communication is one in which 
the party has an interest, and it is made to another 
having a corresponding interest, the communication 
is privileged if made in good faith and without ac- 
tual malice. 

"(b) Nature of Duty Underlying Privilege. 
The duty under which the party is privileged to make 
the communication need not be one having the force 
of a legal obligation, but it is sufficient if it is so- 
cial or moral in its nature, and defendant in good 
faith believes he is acting in pursuance thereof, al- 
though in fact he is mistaken. 

"This privilege is not lost by the mere fact that 
the communication is made in terms that were in- 
temperate or excessive from overexcitement." 

Page 390 : 

"7. Proceedings for Church, Lodge or Society 
Discipline. Persons who join churches, secret socie- 
ties, benevolent or temperance organizations, submit 
to the jurisdiction of those bodies in matters of faith 
and individual conduct affecting their relations as 
member, and subject themselves to tribunals estab- 
lished by those bodies to pass upon such questions." 

Page 411 : 

(/) Good Faith, Falsity and Malice. 1. In 
General. Where the communication is absolutely 
privileged, the question of malice is immaterial. But 
a qualifiedly privileged communication is inconsist- 
ent with the existence of express malice, and requires 
both an occasion of privilege and the use of that oc- 
casion in good faith, and is actionable if actuated by 
express malice." 
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Precisely the same proposition is announced by this 
Court whenever the point has arisen, and especially in Bays- 
sett vs. Hire, 49 An. 904. The Court say (p. 906) : 

"In our view, the occasion was one of qualified 
privilege, and the purpose of the defendant was to 
prevent a threatening injury, and not for the purpose 
of slandering." (Our italics.) 

Page 907 : 

"It follows from the foregoing that communica- 
tions within the qualified privilege are not actiona- 
ble merely because they are false or defamatory, but 
express malice must be made evident." 

There is some claim that in this case the privilege has 
been lost because the "circulars" found their way into "out- 
side" hands. There is no proof how this happened. We 
have seen that Mr. Bayliss did probably more than any- 
body else to spread them. 

In Redgate vs. Loush, 61 Kan. 480 (59 Pac. 1050; 48 
L. R. A. 236) , it was held that, where the publication of a 
report of church proceedings appears to have been made in 
good faith and for the members of the denomination alone, 
the fact that it incidentally may have been brought to the 
attention of others than members of the church will not take 
away its privileged character. 

When the publication complained of is entitled to the 
benefit of the qualified privilege, the burden of proving ex- 
press malice is on the plaintiff; and by this express malice 
is meant direct, personal ill-will, justifying the conclusion 
that the defendant did what he did with the deliberate pur- 
pose of injuring the plaintiff. 

This doctrine is so universally recognized as applicable 
to such cases that we abstain from further citation of au- 
thority. 
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We submit in separate form as an appendix the Ma- 
sonic literature offered in the course of the trial, with run- 
ning comments on plaintiff's testimony thereon, consisting 
of proof of proceedings of Masonic bodies, showing the iso- 
lated and clandestine status of the body represented by the 
plaintiff, its uniform and universal designation as spurious, 
bogus, irregular, clandestine, and, in some cases, as fraudu- 
lent; and the origin and common use and application of the 
terms "degrees peddled" or "peddler of degrees," etc., which 
must convince the Court of the extravagant and adven- 
turous attitude of the plaintiff, and of the correctness of the 
findings of the trial Judge. 

You will find him a wrongdoer before the fact and after 
the fact. He admits in his testimony under oath that he 
wrote his pamphlet "to throw as much obloquy on the Grand 
Master as possible" (p. 63). 

Before the fact, he was engaged in an unlawful traffic — 
call it peddling, or selling, or "conferring for money," or 
what one may please. It was doing something as a Free- 
mason within the Order, with Freemasons owing allegiance 
to the Grand Lodge, which was absolutely unlawful ma- 
sonically and morally, because he knew what the conse- 
quences to his victims would be. He could sell any "de- 
grees," or lectures, or stage plays, or anything he pleased, 
so long as he did not call them "Masonic." When he did 
this, he subjected himself to the condemnation of the Grand 
Master, and those with whom he dealt to Masonic discipline 
in the bodies to which they belonged. He sold the degrees 
for twenty-five dollars ; in the regular bodies the applicants 
pay over one hundred and fifty dollars. 
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We close with the following, taken from 25 Cyc. of Law, 
p. 432 : 

"Where a party claims that he has been defamed 
in his business or occupation, the illegality of the 
business is a defense to the action. {Trye vs. Ben- 
nett, 28 N. Y. 324; Johnson vs. Simpton, 43 Cal. 
242.)" 

Referring to the synopsis of testimony and Masonic lit- 
erature in Appendices A and B, we submit this case in full 
confidence that the judgment of the lower Court will be 
affirmed. 

We feel that we have expended more labor and energy 
on this brief than should be necessary, but in the duty which 
we owe to the Court and client we felt bound to exhaust as 
fully as possible the various defenses which the nature of 
the case suggests. 

Respectfully submitted, 

BUCK, WALSHE & BUCK, 

For Defendant, Appellee. 
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EXTRACTS FROM TESTIMONY AND BRIEF 
COMMENT. 

Richard Lambert, witness for plaintiff, examined to 
identify the circulars, how they were printed and distri- 
buted (pp. 34, 35) : 

Sent them all, with perhaps a few left about his office, 
to Lodges throughout the State. Sent them by mail to 
"Lodges, Chapters and Commanderies which we have under 
the jurisdiction of the Grand Lodge." 

Not to bodies "all over the United States." 

They were sent in sealed "envelopes with a two-cent 
stamp" (p. 35). 

Asked whether any other bodies got copies, he answers: 

"No; they were not distributed or issued to anyone 
who was not a Mason" (p. 36). 

From testimony of plaintiff (p. 38) : 

Mr. Bayliss describes his work ( ?) as "doing business !" 
He mentions several States in which he has "done business." 

"I have been doing business" is his language. 

He is quick to answer. His counsel starts : 

Q. Are you still doing — 

A. I am, when opportunity offers (p. 38). 

No attempt to prove any damage, except by an exag- 
gerated description of his "feelings" (p. 40) . His descrip- 
tion (p. 42) of the effect of the publication is probably true 
as to his Masonic standing, but then his status in Scottish 
Rite Masonry cannot be damaged — it is not recognized — and 
that is all that can be said. 
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It may be that other Grand Lodges, some few that have 
not acted in regard to his bodies, may now do so. The no- 
toriety given to his wrongdoings will go on against him. 
In that sense it is probably true that he cannot "tell to 
what extent it has reached." 

Page 42 : He has never seen the expression that a man 
has peddled degrees used "only in regard to himself." 

We show by overwhelming proof that the expression is 
common, and he himself iised it in his pamphlet (D2). 

"Albert G. Mackey, on the other hand, was a peddler of 
degrees for money." (Document D2, Printed Pamphlet, 
p. 9.) 

Same page : 

Q. Have you ever seen it applied to any individual by 
name except yourself? 

A. / am not sure; but it seems to me that away back 
in 1813 that that word was used towards a French brother. 
I will not be sure about that (p. 42). 

This is his examination in chief. 

Masonic histories and proceedings of bodies dealing 
with Cerneau Masonry (so called for brevity) literally bris- 
tle with the term, as will be shown, and it is simply impossi- 
ble that Mr. Bayliss should be ignorant of the fact. The 
unconscious use of the term by himself shows that it runs 
naturally in connection with this special controversy be- 
tween Masonic bodies. 

He shows that the "edicts" have been published in Ma- 
sonic magazines, but there is nothing to show how they 
got there. 

He says he never conferred any degrees in Louisiana, 
but admits that "one" Henderson, from Memphis, Tenn., 
was his authorized representative and did for him and in 
his name. 



85 



This is the substance of his testimony in chief. 

His cross-examination is very lengthy, and it is not our 
purpose to reproduce it fully. The greater portion relates 
to Masonic law and interrelation of the bodies. He con- 
cedes everything the •answer sets forth, but denies the right 
of Grand Lodges to interfere with anything but the three 
"fundamental degrees." 

We hold that it is in the province of the Grand Lodge 
to determine, and this Court will not undertake to define 
the powers, duties and authority in the premises. But, if 
it were an issue, we show such overwhelming preponder- 
ance of Masonic authority against Mr. Bayliss' heresy that 
the Court would feel bound to follow it. 

At the very outset of his cross-examination (p. 44) he 
admits that he claims no damage because the body which he 
claims to represent has been described as "bogus, spurious 
and clandestine." 

Q. Then what do you claim damages for, Mr. Bayliss ? 

A. On account of the language calling me an inter- 
loper and peddler of degrees and a cla/ndestine Mason, and 
saying I was guilty of selling the three fundamental de- 
grees of Masonry — the worst crime a man can be charged 
with. 

Here, ithen, we have the whole complaint, and we will 
analyze it. The authorities show the whole context must 
be taken together. The word "interloper" is not libelous; 
besides, it is absolutely applicable to the situation. 

Mr. Bayliss was not called a peddler of degrees; the 
expression is "degrees peddled by this clandestine pretend- 
er." He is clearly clandestine as a Scottish Rite Mason be- 
cause he himself admits, as we shall see, that he or his body 
is not recognized as a "regular" body by any Masonic body 
in the world. 
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His last, and what seems to be his most serious, com- 
plaint — that he was accused of selling the three funda- 
mental degrees — is a clear misapprehension. We have al- 
ready seen how he distorted several portions of the edicts 
for the purposes of his attack on the Grand Master, and 
his perversion of the language in this regard was one of 
them. 

The Grand Master says in the edict of March 24th : 

"Louisiana Masonry has fought this battle many years 
ago, as other States have done, where the clandestines, en- 
couraged by temporary svAicess, crowned their unlawful en- 
croachments by selling even the three fundamental degrees." 

How a man of plaintiff's intelligence and Masonic 
learning could have distorted this language to his pre- 
tended interpretation of it is inconceivable. 

Page 45: Never paid any attention to the words 
"bogus," "spurious" and "clandestine," but would consider 
it an insult when applied to him. No one questioned his le- 
gitimacy except with reference to the particular Scottish 
Rite body. 

Page 45: 

Q. You spoke of doing business in various States. 
What kind of business are you doing ? 

A. I am doing the best I can in interesting Masons to 
take our Scottish Rite degrees. 

There is no pecuniary business interest involved. 

Page 15 : 

Q. Do you mean you are personally doing that busi- 
ness ? 

A. I do not do business personally from a pecuniary 
standpoint; there is not a cent in it for me; I do it through 
a sense of right — to right the gross wrong which has been 
done in Freemasonry. 
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This answer discloses the purely fanciful and "senti- 
mental journey" in which Mr. Bayhss is engaged. 

All the world is satisfied with Freemasonry as it is; 
Mr. Bayliss is the sole figure that cries "Havoc!" and lets 
shp the "dogs of war." 

How he tries to evade admissions which perfect can- 
dor would extort is shown in his answer to a question 
whether at least three-fourths of the Grand Lodges in the 
United States have not placed him as the Grand Master's 
edicts did (pp. 45, 46) . Instead of answering the question, 
"he in part evades it and then interjects an inference that, 
when done, it is done unfairly. He says : 

"No, Mr. Buck ; I don't think. I will cite a case to you : 
Certain Grand Lodges have taken the same stand that 
Louisiana has taken, but they have been controlled by Scot- 
tist Rite Masons who use the Grand Lodge to advance their 
own interests." 

And thus throughout, instead of answering questions, 
we get the outburst of the plaintiff's hobby that he is the 
only lawful Scottish Rite Mason in the world — suggestion, 
inference, recrimination. 

He expresses surprise at the statement that "the Grand 
Lodge of Louisiana is the sovereign grand (Masonic) power 
in Louisiana" (p. 16), all the time knowing that that is the 
universally accepted condition. 

Pressed to say whether he does not hold to his view be- 
cause admission of the authority of Grand Lodges to inter- 
fere with him would end his occupation, he evades the ques- 
tion. It was impossible to get a direct answer (p. 47) . 

And so throughout. (See his testimony, p. 18.) Only 
with the utmost difficulty can a fact be elicited now and 
then. Note his admission (p. 19) that in other jurisdictions 
Masons have been expelled for joining his bodies. 
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It was impossible to get an answer to the question 
"whether he did not know that he was liable to meet with 
opposition in any Masonic jurisdiction which had taken the 
position of the Grand Lodge of Louisiana" (pp. 49, 50) . 

Admits James E. Henderson represented him and con- 
ferred degrees by his authority (p. 50). 

He authorized his representative to promise the thirty- 
third degree to some of the parties if they organized a "con- 
sistory" in Louisiana (pp. 51, 52) . 

Twenty-five dollars was paid for the degrees (p. 52). 
This was never refunded (p. 52). From page 52 to about 
page 58 shows that the parties received no membership and 
acquired no Masonic standing. Mr. Bayliss had no bodies 
in which they could become members. 

Was unable or unwilling to tell the difference between 
selling or peddling degrees and "handing them out" in the 
manner in v/hich they were communicated and paid for 
(p. 54). 

From page 56 to page 66 he is examined on his pam- 
phlet D2. He has been pleading ignorance of Louisiana 
law. At page 61 he admits that he is familiar with the his- 
tory of Scottish Rite Masonry in Louisiana. (Albert G. 
Mackie, on page 62, several times repeated, should be Jos. 
Cerneau. The inquiry is what Mackie said of Cerneau, not 
what Cerneau said of Mackie.) 

Page 63 : Accuses the Grand Master of having called 
Cerneau a "IMasonic charlatan." It is patent that he quoted 
Ma.cl:ie as having called him so. 

He admits (p. 63) that he published the pamphlet D2 
"so £s to t'lrov; as much obloquy on the Grand Master as 

■ -"^ d " 
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We ask your Honors to read particularly his testimony 
from page 64, from the question recalling to him that he 
stated the phrase "peddling degrees" was entirely unknown 
to him. He says : "I have never to my knowledge seen the 
word 'peddler' or 'peddled' used in reference to an indi- 
vidual." 

The examination leads up to his own description of Al- 
bert G. Mackie as a "peddler of degrees for money." 

Page 67 : Admits that the brother whom he consulted, 
and who told him there was no law, "gave me to understand 
that it would not he safe for me to do it." 

Pages 67, 68 : Admits he is not recognized by a single 
Supreme Council in the world. 

Page 40 : He names several "governing bodies" which 
have legislated against him, including even the body known 
as "Nobles of the Mystic Shrine." 

Pages 78, 79 : Admits that expulsion from the "blue 
lodges" causes loss of membership in every other Masonic 
body. 

Admits (p. 79) that William Henry Hershiser, his 
predecessor in office, was expelled from his Masonic Lodge 
in the State of Ohio. 

(He sought redress in the civil courts and failed. 
(Hirshiser vs. Williams, 6 Ohio Circuit Court. Rep. 147.) 

Bayliss says "he believes it, but has never seen the 
record" (p. 79) . 

Page 80: He admits that "dissensions" existed, but 
claims they were caused by the Northern and Southern 
jurisdictions getting behind Grand Lodges. 

It would require a volume to fully explain this in- 
genious sophistry. 

Because Grand Lodges recognize the Southern and 
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Northern jurisdictions and denounce his body, therefore 
these "jurisdictions" are the offenders! 

The humor of the thing is in the fact that there is one 
other Masonic Scottish Rite Supreme Council claiming ori- 
gin from the same source as the Bayliss body. It, too, is 
not recognized by any other governing bodies, and it and 
the Bayliss body naturally do not acknowledge each other. 
They are rival claimants to the same succession (p. 98). 

Q. Going back to this publication by Grand Master 
Thomas Amos, of Washington [State], he says in his last 
paragraph: "There are two of these spurious organizations 
in the United States^ both hostile to each other." .This is 
a fact (p. 98) ? 

A. Yes ; that is a fact. 

Q. You do not recognize each other? 

A. No, sir. 

Q. And you both claim origin from the same source? 

A. I believe they do claim origin from the same 
source. 

It is hardly necessary to follow Mr. Bayliss through 
the rest of his testimony. We have called attention to the 
main facts. The remaining fifty or sixty pages deal princi- 
pally with the examination of various publications on the 
subject-matter, which will be treated in an appendix. 

Page 139: He sent out several thousand — more than 
two or three thousand — copies of his pamphlets. The first 
issue ran out, and he published a second. 

Mr. Henderson, the representative, was present in 
court the first day of the trial, but never appeared again, 
and was not put on the stand as a vdtness ! 

Finally, knowing that Mr. Bayliss was well informed 
in Masonic matters, we proved by him, in various parts of 
the examination, all the averments of the answer relating 
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to the various Masonic bodies and their relations to each 
other. 

In commenting on the testimony of the plaintiff as we 
have we wish to say that we do not accuse him of any will- 
ful evasion of the sanctity of his oath; merely, he is com- 
pletely "raveled up" in his isolated infatuation that he con- 
siders himself a martyr and his body the only lawful Ma- 
sonic body of the Scottish Rite in the world — ^an issue, by 
the way, which we decline to accept, and in which the Court 
sustained us, holding that the rulings of the Grand Lodge 
of Louisiana were conclusive on the point of "regularity" 
and its controlling power over its own membership. 

Page 160 : The constitution of Mr. Bayliss' body makes 
the fees for all the degrees fifty dollars. They were sold to 
the delinquents in this State for twenty-five. 

Defendant's Witnesses. 

John C. Suarez, Master Mason (p. 174), member of 
a Lodge under the jurisdiction of the Grand Lodge of Lou- 
isiana, names the Scottish Rite bodies in Louisiana subordi- 
nate to the Supreme Council of the Southern Jurisdiction. 

Mr. Henderson, whom he saw in court, was introduced 
to him as representative of Mr, Bayliss, "and was down here 
in his interest." 

Declined to discuss the matter with him "because we 
had one Scottish Rite organization in New Orleans already, 
and that his attempting to plant another would only result 
in creating discord and ruining the harmony that existed 
in Louisiana" (p. 175). 

JosiAH Gross (p. 160), member of Germania Lodge 
No. 46, was secretary. Wrote the letter Dl to the Grand 
Master on which the circulars issued, signed in his capacity 
as secretary of the Lodge (p. 161). (Original letter Dl, 
pasted in transcript, p. 160.) Received an answer from 
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the Grand Master, found in the proceedings of 1909. In- 
troduced Mr. Bayhss to the Grand Master, but did not re- 
main "for the interview" (p. 163). 

This witness is a personal friend of long acquaintance 
of Mr. Henderson, and was in communication with him from 
beginning to end. "He wanted to convince the Grand Mas- 
ter that he had a right to organize the higher degrees here" 
(p. 163). 

Asked, speaking of Henderson, "What did he havato 
do with this matter?" he says, "He was a sort of grand 
representative ; a sort of traveling agenif' (p. 164) . 

In short, the matter was discussed pro and con, and a 
number of Master Masons met in Mr. Gross' law office and 
Mr. Henderson made them thirty-second degree Masons 
by reading the matter out to them from a book. 

Each was supposed to pay $25. The others paid; he 
did not. The "movements" had gone on for a period of 
about six months. In the legitimate Louisiana bodies the 
degrees cost $150 ! 

As in all such matters, there were willing victims who 
assisted in findmg adherents. 

They became suspicious, and instructed one of their 
number, Brother Keenan, to make inquiries whether they 
acquired membership in any bodies. They found that 
they were not members of any body (pp. 166, 167). 

After the edicts they met and concluded to obey them 
(p. 166). The witness, as the others, appeared before the 
altar of his Lodge in open meeting and admitted his con- 
nection and renounced it. So did the others (p. 129).' 

"There was intention to organize a body ; a great many 
members had been spoken to all over the State" (p. 167) . 

Which shows that the work had been going on in se- 
cret, as stated by the witness somewhere, for six months 
or more before the Grand Lodge had cognizance (p. 167). 
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Says on cross-examination that he "renounced" by rea- 
son of the Grand Master's edicts. He was told "we were 
irregular"; had been a member for twenty-five years, and 
"didn't care to lose out on it." 

The "circulars" were not the only reason; if he had 
discovered otherwise that he was "irregular" he would 
have withdrawn (p. 171). 

Louis W. Gery (p. 172), Master Mason, gives very 
significant testimony. He seemed more alert and more pru- 
dent than the others, and ascertained from Mr. Bayliss that 
the thirty-second degree which he would get would neither 
admit him to the Shriners nor to the existing Scottish Rite 
body (pp. 172, 173) . This shows that Mr. Bayliss knew that 
he must have opposition. "He was very convincing. As- 
sured me he was representing the original thirty-second de- 
gree of Scottish Rite Masonry"; that this [his] organiza- 
tion was not on good terms or good footing with the other 
organizations, and, therefore, they were blocking him" (p. 
173). 

Mr. Gery was introduced to Mr, Bayliss by Brother 
Heroy, who was one of the local aids to Henderson and 
Bayliss. 

Charles P. Thurston (p. 177), a member of Osiris 
Lodge No. 300, was told by Mr. Heroy where he would find 
Mr. Henderson (p. 139). 

Q. Did he [Heroy] tell you what he was here for? 

A. Yes; to confer degrees on any Master Mason who 
chose to take them. 

Trafficking, without investigation as to character, fit- 
ness or worthiness, in one of the noblest things the human 
mind has ever evolved for the betterment of man ! 

He went to the Commercial Hotel ; had never met Mr. 
Henderson before (p. 177). 
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He and two United States officers went there, and there, 
in a room at the hotel, Mr. Henderson, after some little 
ceremony and reading from his books, declared them thirty- 
second degree Masons. He paid $25, and never got any of 
it back. He was not a member of any body organized by 
Mr. Henderson. Thought he was a member of the Su- 
preme Council (p. 141). Thought he was becoming a "law- 
ful Scottish Rite Mason" (p. 180). Renounced in open 
lodge (p. 181). 

It is apparent from his testimony that he was assured 
the degrees were "lawful" and "regular," and nothing was 
said to him to warn or inform him that he would not be 
recognized anywhere as a Scottish Rite Mason. 

Is not all this conduct "pretending?" False pretense? 
Whatever Bayliss honestly may think, he knew that to others 
his degrees had no Masonic value. 

Richard Lambert, Grand Secretary, explains (p. 187) 
the Grand Master's letter to Gross (the original of it was 
lost in the printer's hands) . 

He has been for thirty years Grand Secretary, and ex- 
plains the routine of business. Shows that the Grand Lodge 
was not in session when the "edicts" were issued, and did 
not meet until February, 1909. Identifies the book con- 
taining the constitution, acts of the Legislature, etc. There 
are two copies in the record, one printed in 1902, the other 
in 1910. They are identical, except as to some minor mat- 
ters of legislation — edicts which became operative between 
1902 and 1910. Identifies the published proceedings of 
1909, containing everything that was done except the three 
circulars. Other proceedings identified. Informs the Court 
that Grand Lodges interchange "official" copies of theii 
proceedings (p. 192). 
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Shows that the Bayliss degrees will not authorize ad- 
mission to the Mystic Shrine (p. 193). 

Over thirteen thousand Master Masons in Louisiana; 
only about nine hundred Scottish Rite Masons (p. 155). 

Page 194 : Identifies official proceedings of the Supreme 
Council, Southern Jurisdiction, 1909. 

Knew nothing of Henderson's or Bayliss' movements 
until the Gross letter came to the Grand Master. 

Shows that the Grand Secretary's office is open every 
day; that visiting members or anyone wishing Masonic in- 
formation regularly looks to the Grand Secretary's office. 
Knows Mr. Bayliss personally, and was surprised that he 
did not come to his office. 

Two hundred and three lodges in the State (p. 197) . 

Louisiana is in friendly relation with every Grand 
Lodge in the United States, and "nearly" every one in the 
world. (Cross-ex., p. 199). 

Cross-examined as to where the "circulars" went to. 
Asked whether they had not been communicated to all the 
Masons in the United States, he says, "No, sir" (p. 199). 

Q. It has been attempted to be? 

A. No ; that circular was only intended for Louisiana. 

Q. Did it go anywhere else? 

A. Not officially; that is, it did not go out as coming 
from the Grand Lodge. I do not know what the Lodges 
throughout the country may have done with this circular; 
but this circular was only sent to the Lodges in Louisiana. 

By "country" the witness obviously means country of 
Louisiana outside of Orleans. 

The circulars are not printed in any of the proceedings 
of the Grand Lodge. 

Cross-examination, page 199 : The Grand Lodge passes 
on all acts of the Grand Master at the ensuing session. 
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Knows only of two Scottish Rite bodies — ^the Northern and 
Southern Jurisdictions (p. 199) . Both recognized by the 
Grand Lodge of Louisiana. 

"The Grand Lodge of Louisiana does not recognize any 
other hut those two that I have mentioned" (p. 199) . 

The Grand Lodge has investigated these matters 
through various committees, which were to "investigate 
and re-port which bodies were legal and which were illegal" 
(p. 200). 

Shows that one a "Scottish Rite Mason" of some body 
other than the Southern or Northern Jurisdiction — for in- 
stance, the Bayliss or Cerneau Rite — would in Louisiana, if 
he attempted to do things, be a "pretender or clandestine or 
spurious individual Mason" (p. 203). 

"The action of Grand Master Drew in this matter had 
absolutely nothing to do with his going away from this State 
and ceasing to act as Grand Master" (pp. 207, 208) . 

Frederick W. Heroy (p. 210), member of Osiris 
Lodge, had been in correspondence with Henderson, and 
met him at the Monteleone Hotel by appointment (and part- 
ly by accident) . Went to see him concerning Scottish Rite 
Masonry (p. 213). The testimony is somewhat rambling. 
He became quite a student of Masonry, but mainly "blue 
lodge" Masonry, until Brother Gross gave him a book con- 
taining "extracts from addresses by Mr. Bayliss." 

It must be remembered that Brother Heroy, though 
defendant's witness, was evidently not friendly. He had 
apparently conducted the correspondence with Henderson 
and Bayliss. He read and investigated, but never learned 
that the Scottish Rite existed here. He got into communi- 
cation with Mr. Bayliss and Mr. Henderson (p. 213) . He 
and Henderson discussed the question of interference by the 
Grand Lodge. He says he found there was no law by ask- 
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ing somebody that knew, and he asked a Mr. Ricker (should 
be Rickey) . He says something about Mr. Buck telling Mr. 
Rickey to join the Scottish Rite (meaning the Bayliss body) , 
which is utterly absurd on its face. 

By the way, Mr. Rickey died a day or two after this 
testimony was given. 

In this connection the witness was referred to the pro- 
ceedings of the Grand Lodge of 1890, in which Mr. Buck, 
in his report to the Grand Lodge, denounced the Cerneau 
bodies and evoked action of the Grand Lodge against them 
(p. 215). 

He and everybody paid $25 — $15 to go to the Supreme 
Council and $10 to be paid to him (Heroy) until there were 
fifty or sixty members to constitute a consistory. 

At page 217 he squarely contradicts himself. 

At page 213 : 

Q. Did you know that we had a Grand Consistory 
here of the Scottish Rite Masonry? 

A. No, sir. 

At page 217, having stated that $25 was charged, he 
is asked, the interrogator having evidently in mind his above 
answer : 

Q. You did know at that time that there was a Scot- 
tish Rite body that conferred the degrees for $150? 

A. Yes; I did. 

The money paid has never been returned (p. 217) . 

He was working "the matter up" for "possibly six 
months" (p. 218) . 

The circulars stopped it. He, like the rest, "cheer- 
fully" complied with the Grand Master's orders (p. 180) . 

WiLMER A. Simpson (p. 219) , Master of Mount Moriah 
Lodge, whose testimony, otherwise unimportant, proves the 
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expulsion of a member for refusing to "renounce," and his 
subsequent reinstatement on changing his mind. 

RiCHAKD Lambert, recalled, shows that the acts of the 
Grand Master are not the acts of the Grand Lodge; they 
may approve or reject. 

Pages 184, 185 : Emphasizes the fact that his office is 
open always, and officers and members are constantly ask- 
ing for information, orally and by letter. No one ever said 
anything about "this matter" until Josiah Gross' letter 
came. 

J. E. Keenan (p. 224) got the degrees by having them 
read to him in Gross' office. Paid $15, which has never 
been returned to him. Was not made a member of any or- 
ganization. 

Took the degrees afterwards in the body recognized by 
the Grand Lodge of Louisiana, and paid $153.50 for them 
(pp. 227, 228) . It took three days, from 9 to 6, and part 
of the night. 

John H. Davilla (p. 230) attached to the Grand Sec- 
retary's office, and W. M. of Osiris Lodge, states that in 
obedience to the circular of March 24th he summoned every 
member of the Lodge, and every one had to answer whether 
he had taken the Bayliss degrees; those who had, "re- 
nounced." 
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APPENDIX B. 

Masonic Law and History and General Publications Show- 
ing Relation of Plaintiff's "Supreme Council of 
the United States" to All "Regular" Masonic 
Bodies in the United States, Canada, Europe, 
Etc.; and the Origin and Use of Certain Terms 
Employed by the Grand Master in the "Cir- 
culars." 

The Grand Lodge of Louisiana. — The constitution, 
regulations, edicts and proceedings of the session of the 
Grand Lodge of the years 1858, 1885, 1890 and 1909 are in 
evidence. 

They show that since 1858 the Grand Lodge has recog- 
nized as the lawful Scottish Rite Masonry bodies established 
by the "Supreme Council of the Southern Jurisdiction" of 
the United States. 

In 1885 it declared the doctrine that the Grand Lodge 
"exercises the right, and claims that it is her duty, as well 
as that of every other Grand Lodge, as the foundation and 
basis of all Freemasonry, to ascertain and declare what in- 
stitutions claiming to be Masonic are such." 

"The Grand Lodge of Louisiana has exercised 
the right, and claims that it is her duty, as well as 
that of every other Grand Lodge, as the foundation 
and basis of all Freemasonry, to ascertain and de- 
clare w^hat institutions or bodies claiming to be 
Masonic or calling themselves Masonic are really 
Masonry, and of the true body of Masonry, or fraud- 
ulent, spurious or clandestine, and to warn the craft 
of Louisiana against such as are not legitimate and 
true, even by prohibitive edicts, if necessary." 
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This action was inspired by the activity of Cerneauism 
and the recollection of trouble in Louisiana, which was 
finally adjusted in 1857. Prior to that period there was 
much dissension and strife. 

A Cerneau Grand Consistory had been organized in 
1813. (There was then no other Scottish Rite body in Lou- 
isiana; Scott's History, pages 20, 21.) The New York Cer- 
neau body which had authorized this consistory had recog- 
nized the exclusive rights of Grand Lodges over the "three 
fundamental degrees" — but in 1827 it seemed to have be- 
come extinct or dormant — "and in 1827 a reorganized Coun- 
cil claimed jurisdiction over these degrees, and the New Or- 
leans Consistory made the same claim. (Scott's History, 
note, pp. 50, 51.) 

This precipitated the trouble which reached its climax 
when in 1850 this Consistory, having assumed the dignity of 
a "Supreme Council," under the leadership of one James 
Foulhouze, frequently referred to in Masonic history, 
claimed the right to confer the "three fundamental de- 
grees" and caused three Lodges under the jurisdiction of 
the Grand Lodge to secede and subordinate themselves to 
said "Council." The trouble and dissension continued until 

1855, when by a concordat between the Grand Lodge of 
Louisiana, this Louisiana Council and the Supreme Council 
of the Southern Jurisdiction (now here), the Scottish Rite 
bodies ceased to exist, except as subordinate to said South- 
ern Jurisdiction. (Scott's History, note, p. 5.) (Tr., p. 78.) 

Foulhouze, the arch-disturber of that period, shortly 
after denied the validity of the "union," and in October, 

1856, with two adherents, met and declared the extinct Coun- 
cil still in existence. He again "made Masons at sight," 
"manufactured thirty-thirds," and again seduced three 
Lodges from their allegiance to the Grand Lodge. Refus- 
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ing to recede from his attitude, the Grand Orient of France, 
from which he had received the thirty-third degree, on Feb- 
ruary 4, 1859, expelled him. (Scott's History, p. 87.) Since 
then peace prevailed until Mr. Bayliss came. 

This is what the Grand Master meant when he referred 
to the battles fought in the past. 

In 1885 the chairman of the Committee on Foreign Cor- 
respondence, Bro. Jno. 0. A. Fellows, referring to the "Cer- 
neau" bodies, in his report, approved by the Grand Lodge, 
wrote : 

"In Louisiana we are prepared; having had these 
impostors and fraudulent peddlers and intriguers be- 
fore." 

If interest or curiosity prompts, your Honors will find 
an echo of these "troubles" in the case of Polar Star Lodge 
No. 1 vs. Polar Star Lodge No. 1, 16 An. 53, opinion at 
page 74. 

Proceedings of the Supreme Council of the Northern 
Jurisdiction, After Page UUS. 

A list of Supreme Councils in "correspondence with it," 
twenty-six ; plaintiff's not among them. 

Proceedings of Supreme Council of Southern 
Jurisdiction of 1909, pp. 242, 243. (Tr., — .) 

Page 207: The Grand Commander addressed inquiry 
to the secretaries of the Grand Lodges, and the following 
responded as having acted adversely to the Cerneau bodies : 

Alabama, February 2, 1889 (p. 208). 

Arizona: No attempt had been made to introduce the 
"Cerneau" rite, but recommended a committee to obtain 
State legislation against "spurious lodges" (p. 208). 
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Mr. Bayliss claims Grand Lodges have no right to legis- 
late about any Masonry except the three symbolic degrees. 

California: October 13, 1891, the Grand Master of 
California, speaking of the Masonic difficulties in Ohio, 
said: 

"We believe that this Grand Jurisdiction can- 
not deal too harshly with all seceders. This rebel- 
lion is the legitimate result of a clandestine and spu- 
rious organization of a so-called branch of Scottish 
Rite Masonry known as 'Cerneauism.' Wherever 
these people have acquired a foothold, they have 
sown the seed of discord, and the harvest of discon- 
tent and rebellion has been reaped. Our expression 
of condemnation cannot be too emphatic." 



These references show that they do legislate, and as a 
sample of preventive legislation adopted by many Grand 
Lodges we quote from the Grand Lodge of Colorado (p. 
210) : 

September 18, 1888, the Grand Lodge adopted a reso- 
lution, which became a law of the Grand Lodge, as follows : 

"Article XIX, Section 20. Masonic Bodies. 
This Grand Lodge recognizes no degrees in Masonry 
except those conferred under the regulations of the 
Grand Lodges of the several States, territories and 
District of Columbia of the United States, and the 
governments throughout the world. It admits the 
following named organizations, and none other, to be 
regular and duly constituted Masonic bodies — name- 
ly, the Supreme Councils of the Ancient and Accepted 
Scottish Rite for the Northern and Southern Juris- 
dictions of the United States, of which Henry L. 
Palmer and Albert Pike are or were Sovereign Grand 
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Commanders, respectively, and the various bodies 
under their jurisdiction." 

Connecticut does not recognize any Scottish Rite Ma- 
sonry except the Northern Jurisdiction or bodies in friend- 
ship with it (p. 210) . 

Dakota (proceedings of 1889, pp. 25, 26, in evidence) : 
The Committee on Cerneau Masonry reports that it dis- 
claims any purpose to decide on the legitimacy of Cerneau 
Masonry, but is clearly of opinion that it has no legal status 
in this jurisdiction. 

They find that the Southern Jurisdiction occupies the 
territory. Under the well-known and recognized American 
doctrine of exclusive jurisdiction, for which this Grand 
Lodge contended so long, there is and can be no room for 
what is called "Cerneau Masonry." 

Florida: October 10, 1889, adopted drastic legislation. 
(Proceedings Supreme Council, 1909, p. 211.) 

Resolutions on "Cerneauism" are introduced : "In con- 
tempt and in violation of the laws and honor of the Grand 
Lodge," etc. ; "creating discord and dissatisfaction." 

Georgia: October 29, 1889, adopted a series of reso- 
lutions similar to those of Colorado, and added the penalty 
of expulsion on anyone "who communicated or sold or re- 
ceived," etc., degrees of any body other than those enu- 
merated (p. 212; and proceedings of Grand Lodge of Geor- 
gia, p. 53 et seq.) 

The report of a committee, on which the action of the 
Grand Lodge is based, is the most comprehensive that we 
have been able to find, except, perhaps, the action of Minne- 
sota, quoted infra. It refers, as many others do, among 
other things, to the Louisiana Foulhouze episode. 
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The matter came again before the Grand Lodge of 
Georgia in 1904 (p. 102) on a question submitted to the 
Grand Master whether one otherwise a lawful Master Ma- 
son, from another jurisdiction, who had been taken in by 
some Cerneau body, could affiliate with a Lodge in Georgia. 
He ruled that he could not, and the Committee on Law ap- 
proved his ruling, but held, and recommended legislation to 
that effect, that one who renounced connection with that 
"hybrid monster, Cerneauism," should be forgiven and ad- 
mitted. 

Idaho: September 12, 1901 (proceedings, pp. 50-55), 
adopted resolutions similar to Colorado, recognizing the 
Southern and Northern Jurisdictions, and excluding all 
others. 

Illinois: Has not acted. The Grand Master in 1889 
referred to "Cerneauism" as claimed to be "irregular and 
clandestine," but did not "care to discuss the subject be- 
cause there are none of these alleged bodies in this State." 

Indiana: Has never acted, and has never been 
troubled. 

loiva: Has a code of laws similar to Georgia. All 
Scottish Rite bodies, except the Southern or Northern Juris- 
diction, are prohibited, and anyone receiving degrees from 
other bodies anywhere is subject to expulsion. Those who 
had received them were given a fixed time within which to 
renounce. (Code of Iowa, Chap. 37, 1904; Supreme Council 
Proceedings, 1909, pp. 213, 214.) 

A discussion of litigation which was instituted by Cer- 
neauists in Iowa against their Grand Lodge is in the pro- 
ceedings of 1891 (p. 236 et seq.) , and shows what may have 
led to this legislation. 
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Kansas: Acted indirectly by approving the attitude 
taken against Cerneauism by Minnesota (p. 215). 

Kentucky: (Proceedings of 1889, p. 42) : 

"The Grand Lodge of Louisiana has suffered 
fearfully from Foulhouzeism, which is the twin sis- 
ter to Cerneauism ; consequently, are not slow to set 
the seal of condemnation on all such 'spurious' bod- 
ies, let them emanate from any source whatever." 

At page 113 it is said (Kentucky, 1891) : 

"The Cerneau troubles have pretty well sub- 
sided, except in Iowa and Ohio, where some cases are 
pending in the courts. When these are decided we 
do not see that there will be anything to keep up the 
agitation. Cerneauism is a fraud of the first water, 
and this is becoming more patent every day. We have 
discussed the powers of Grand Lodges on this sub- 
ject in other reports. No one has attempted to an- 
swer them; consequently, we have no more to say 
until someone shall attempt a response ; then we may 
have something more to say." 

The constitution of the Grand Lodge of Kentucky, Ar- 
ticle 16 (1893), defines, as many other States, the bodies 
deemed lawful in that jurisdiction; in the Scottish Rite 
Masonry, the "Southern" and "Northern" jurisdictions. 

Maine: Has never been troubled by Cerneauism, and 
has taken no action (p. 216). 

Massachusetts: (1909, p. 217) Same as Kentucky, 
Colorado and others. 

Michigan: No action. 

Minnesota: Drastic action (proceedings of 1890) . A 
most exhaustive presentation of Masonic law and usage, 
covering every point bearing on this case. (Identified Tr., 
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pp. 69, 70.) Paragraph 8 referse to Cerneau bodies. We 
submit its conclusions in extenso as embodying a complete 
epitome of nearly every principle of Masonic law suggested 
in this case, as follows : 

"1. Every Mason's primary or original alle- 
giance and support are due to the craft lodges. 

"2. Other bodies for many years, and some of 
them almost from time immemorial, have conferred 
so-called higher Masonic degrees based solely upon 
the three degrees which belong to this Grand Lodge. 
We refer particularly to chapters, councils, com- 
manderies and the different bodies of Scottish Rite 
Masonry. These bodies have always been regarded 
as Masonic throughout the Masonic world, and have 
been recognized as such so long that they have be- 
come a part of our great Masonic system, and their 

"3. In this jurisdirtion this Grand Lodge has 
teachings may now be said to be legitmate Masonry, 
the exclusive control of its three degrees, and the 
undoubted right not only to say how and by whom 
they shall be conferred, but also to say who may and 
who shall not build thereon. 

"4. In the Masonic world it is universally con- 
ceded that a governing body which has already oc- 
cupied a particular territory, and established its sub- 
ordinates therein, has exclusive jurisdiction over that 
territory. Were it not so, neither peace nor har- 
mony would anywhere prevail. 

"5. Many years ago an agreement was entered 
into between the different Scottish Rite bodies of 
the United States, then active, by which the terri- 
tory of the United States was divided and a certain 
portion given to the Supreme Council of the North- 
ern Jurisdiction and the remainder, including Minne- 



107 



sota, to the Supreme Council of the Southern Juris- 
diction. Ever since that time these two Scottish 
Rite bodies have occupied that territory, and they 
now claim exclusive jurisdiction therein. 

"6. These two Scottish Rite bodies are to-day 
recognized as legitimate by every Masonic body in 
the Masonic world with which this Grand Lodge is 
in fraternal communication. 

"7. The Supreme Council of the Southern 
Jurisdiction, of which Venerable Bro. Albert Pike 
is Sovereign Grand Commander, has always been 
permitted by this Grand Lodge to build upon its de- 
grees in this jurisdiction. 

"8. Recently, and within about six years, as 
we are informed, a so-called Scottish Rite body, 
styling itself the 'Supreme Council of the Scottish 
Rite of the United States of America,' has established 
bodies within Minnesota, and has claimed the right 
to confer, and has conferred, upon Master Masons, 
its so-called higher degrees based upon the three de- 
grees of this Grand Lodge. It has never had any 
authority to do so from this Grand Lodge, either ex- 
press or implied. 

"9. This body is not recognized by or in fra- 
ternal communication with any Masonic body any- 
where in the Masonic world with which this Grand 
Lodge is in fraternal communication. 

"10. The existence and practices of this body 
within this jurisdiction have created, and are creat- 
ing, bitter strifes, divisions and enmities among our 
brethren, dividing and weakening the Lodges, and 
endangering not only the harmony and success, but 
the very existence of Craft Masonry, already going 
so far in this direction in some of our sister jurisdic- 
tions, as in Ohio and Iowa, as to get into the courts. 
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"11. This Grand Lodge is the conservator of 
the peace and harmony of all Craft Masons and 
Lodges under its jurisdiction. It possesses the right 
of self-protection and self-preservation, and must of 
necessity have and exercise the right to judge and 
declare what is Masonic and what is regular or ir- 
regular Masonry, so far as it affects all Craft Ma- 
sons under its jurisdiction, and what, in a Masonic 
sense, makes for them good or ill as Masons ; and not 
only has it the right to declare itself thus, but to 
discipline those who mislead their brethren or cause 
disturbances. These are the natural, necessary, in- 
herent and reasonable powers of every Grand Lodge." 

These "propositions" were submitted by the committee 
as basis for action on the final resolutions adopted on June 
17, 1890. (Proceedings, p. 74.) 

Missouri: Having had "but httle trouble" vdth them, 
has never acted. 

Montana: (Transactions Supreme Council, p. 219) 
Passed resolutions warning the membership against the 
Cerneau Rite, 

"to the end that Montana may hereafter and forever 
be free from the bitter strife and deplorable division 
that have rent other Masonic jurisdictions." 

Nebraska: (p. 219 The Grand Master issued an edict 
against Cerneauism as unlawful and clandestine, which the 
Grand Lodge in June, 1890, approved. 

New Hampshii-e: In 1895 declared Cerneauism ex- 
cluded by resolution recognizing only the Northern and 
Southern Jurisdictions (Proceedings of 1895, p. 264 et seq.), 
with a declaration of principles substantially as cited from 
the proceedings of Minnesota of 1890. 

Netv Mexico: January 27, 1890, the Grand Master re- 
ported against Cerneauism, and the Committee on Law re- 



109 



ported resolutions, which, however, do not seem to have 
been finally disposed of. (New Mexico, 1890, pp. 21-47.) 

North Carolina: Has taken decided action. In the pro- 
ceedings of the session of its Grand Lodge of 1909 is con- 
tained a report by the Committee on Law reviewing the ac« 
tion on the subject from 1852 down (pp. 148, 149) . 

North Dakota: Decided against Cerneau Masonry in 
1889 (p. 223 ; and see Masonic Code of North Dakota, 1906, 
p. 61). 

Ohio: Acted in 1887, 1888 and 1889, and imposed the 
penalty of expulsion for taking the "Cerneau" Rite de- 
grees, which were declared irregular, illegal and un-Masonic. 
(Transactions Supreme Council, p. 223.) 

In this State (Ohio) the clandestines acquired a foot- 
hold, and much dissension resulted. The matter went to the 
civil courts, where the clandestines were always defeated. 
An account of the most important of this litigation is pub- 
lished in the proceedings of the Grand Lodge of Ohio of 
1097, p. 21. (Hirshiser, predecessor of Bayliss, expelled 
(44 N. E. Rep. 1138.) 

Oklahoma: In 1890 and 1892 recognized the Southern 
Jurisdiction exclusively. 

Oregon: Acted most decisively in 1889. (Transactions 
Supreme Council, 1909, p. 224 ; proceedings of Grand Lodge 
of Oregon, 1892, p. 43.) 

The Grand Master, Bro. Brenham Van Dusen, used ex- 
ceptionally vigorous language, and his report was ap- 
proved by the Grand Lodge (p. 57) . 

Pennsylvania: The Grand Lodge acted decisively 
against Cerneauism in 1888, and January 21 and May 11, 
1889. (Transactions Supreme Council, pp. 224, 225.) 

Rhode Island: Has never, as far as ascertained, con- 
sidered the subject. It is the plaintiff's Masonic home. That 
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is suggestive. He goes into "foreign lands" to exploit his 
discredited "body." 

South Carolina: Has not acted. 

South Dakota: Has excluded the Cerneau body. (Ses- 
sion of 1889, June 12th, transactions Supreme Council, p. 
226.) 

Tennessee: Has not legislated, but by special reports 
in the proceedings of 1891 declared "Cerneauism" clandes- 
tine. 

Texas: The Grand Master on December 7, 1909, said: 

"While as yet no known eifort has been made in 
Texas by any of the clandestine and spurious so- 
called higher Masonic grand bodies, I think con- 
certed action should be taken." 

The Committee on Law agree with him in denouncing 
Cerneauism, but deem it inadvisable to act until the neces- 
sity presents itself. 

"We do not apprehend," they conclude, "that any 
member of the Fraternity in Texas will be imposed 
upon by this illegitimate scheme, masquerading un- 
der the name of Freemasonry." 

Utah: January 15, 1889, approved the action of the 
Grand Lrodge of Ohio in sustaining their Grand Master re- 
garding the Cerneau Rite. (Transaction Supreme Council, 
p. 228.) 

Vermont: No decided action, but frequent expressions 
against Cerneauism. 

Virginia: No action. 

Wisconsin: Many, and some strong, utterances, some 
of which will be quoted under another head ; but no decisive 
action by the Grand Lodge. 
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Wyoming: September, 1902, passed the formal reso- 
lution declaring what bodies it recognized, and provided ex- 
pulsion for violation. 

Thus, we see that the Bayliss body has no recognition 
anywhere by Grand Lodges, and we could extend by quoting 
other Masonic bodies, and especially the Supreme Councils 
of the Ancient and Accepted Scottish Rite. This, however, 
is wholly unnecessary, because your Honors will remember 
that he admits that his hodyi is not recognized by any one 
Supreme Council in the world. 



History; General Publications; Origin and Use of Term 
"Degree Peddlers." 

Mackie's Encyclopedia, in evidence (p. 154), has the 
"extract" on "Joseph Cerneau" quoted in the Grand Mas- 
ter's circular of March 14, 1908. 

In referring to these publications we follow, as much 
as consistent with the continuity of the subject, the order 
in which they are referred to in the testimony. 

Page 82 : A bound volume of the magazine The New 
Age is offered. The following from page 561 was read to 
the witness and admitted as written by him — to wit : 

In 1901 Mr. Bayliss said in an address to his Supreme 

Council : 

"As at present constituted, the Supreme Coun- 
cil has to depend upon the York Rite for sustenance, 
and it is in the power of the York Rite to stamp this 
Supreme Council out of existence. How to guard 
against such emergency is a question of vital impor- 
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tance to us. When the York Rite orders its Master 
Masons, under penalty, not to receive any of the de- 
grees of the Ancient and Accepted Scottish Rite bod- 
ies of our obedience, our bodies die." 

Mr. Bayliss stated, and largely persisted in it, that he 
was ignorant of what Grand Lodges were doing, and he did 
not keep informed. 

This proves the contrary. 

In a few years — in 1904 — (p. 650) he abandoned this 
policy of submission, and counseled aggressive action, 
threatening litigation if interfered with. Significant in this 
article is his expression, "// Grand Lodges or other grand 
bodies forbid their members PURCHASING our degrees or be- 
coming members of our bodies," etc. 

He seems to have come to Louisiana to carry out his 
threat. 

On page 651 he brands as "false" a statement that Wm. 
A. Hirshiser was expelled from Ancient Craft Masonry be- 
cause he "sought to propagate spurious Lodges of "Cer- 
neaus." 

In this record he admits that Hirshiser was expelled, 
and the records show for what. 

From Volume 5 of "A Library of Freemasonry" (Tr., 
p. 92) , Chapters 42 to 45, pp. 258-346, especially Chapters 
43 to 45 : 

It shows that the trouble in the Scottish Rite (and it 
came only in it) arose from the "patent" which Stephen 
Morin brought with him to America. 

"It was unique ; it was the beginning of one [it 
should have been said the'] of the greatest abuses 
with which Masonry has been afflicted" (p. 272). 
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It resulted from the personal authority to confer de- 
grees without estabhshing bodies. The article proceeds (p. 
272) : 

"If the power of these Inspectors-General had 
been limited simply to the organizing of bodies to 
confer and control degrees, it would not have proved 
so baneful in its results; but they were not. Any 
one of them clothed with the patent as Deputy In- 
spector-General could, and most of them did, roam 
over the world conferring degrees and creating Dep- 
uty Inspectors at their pleasure for a pecuniary con- 
sideration, seldom 'for love either of their victims 
or love of the Order.' From this work originated the 
designation 'peddlers of degrees.' " 

Cerneau and his authority are treated at pages 301 and 
302 (Vol. 5, Chap. 45), Cerneau's "patent," note, p. 302: 

"Bideau and CerneoM were Masonic adventur- 
ers and peddlers." 

Page 306 : 

"There is no question but both of the New York 
Consistories were irregularly organized by degree 
peddlers." 

"The latter (or Cerneau) Consistory in Louisi- 
ana claimed the right to, and did, constitute symbolic 
Lodges in Louisiana." 

At page 332, speaking of a later period (1866), but re- 
ferring to a Cerneau-Raymond consolidated body, it is said : 

"The degrees were being hawked about the coun- 
try by Masonic peddlers, who frequently conferred 
them for nothing." 
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In the same volume, page 308, in speaking of Joseph 
Cerneau, who had pretended to have organized a body of 
Knights Templar, it is said : 

"This was simply a smart trades scheme, and 
was one of the circumstances which go to show that 
he was a shrewd Masonic DEGREE peddler, fortified 
with one of those elastic Deputy Inspector-General 
patents, and, like most of those who had preceded 
him in the same line, as well as those who have fol- 
lowed him since, both in Europe and America, was 
ready to furnish Masonic degrees, rituals, etc., to 
suit the demand or necessity of the case, and to con- 
fer any Masonic degree required, always, however, 
for a proper consideration." 

Transcript, p. 93, History of Freemasonry, chapter by 
Josiah Drummond, page 795. (See paragraph Cerneau, 
p. 812.) 

Page 813 : 

"That Cerneau was his own authority for these 
proceedings, and concocted his own thirty-third de- 
gree, no one, free from prejudice and acquainted with 
facts now known, can doubt. 

"The Charleston body [the Southern Supreme 
Council, organized in 1801] did not recognize the 
Cerneau bodies even by silent acquiescence. After 
investigation by a special deputy, it declared early 
in 1814 Cerneau to be an impostor and his organiza- 
tion illegal and clearly clandestine" (p. 814) . 



The article concludes (p. 828) with a reference to "re- 
vived" Cerneau body, and says : 
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"It is not recognized by any Supreme Council, 
and wherever it has been introduced dissension has 
followed." 

Proceedings of the Council of Deliberation of the State 
of New York oflPered (p. 96 ; p. 71 especially referred to) . 

This book contains a report of the actions of many 
Grand Bodies already referred to and others. We will re- 
fer only to such portions as show that at this late day no 
"Cerneau Mason" can be injured in reputation or money by 
being referred to as having "peddled degrees." 

At pages 54 and 55 appear the "renunciations" or with- 
drawals from the Bayliss body of two prominent thirty- 
third degree Masons — James H. Curtin and Jos. Cristosi. 

Mr. Curtin says : 

"I trust that Grand Master Drew's warning and 
admonition will save Master Masons from the hu- 
miliation that must follow membership in Bayliss' 
clandestine body." 

Page 64: The "Cerneauism" is referred to as an 
"abomination." 

Page 67: The Grand Commandery of Knights Tem- 
plar of Alabama denounces Cerneau Masonry as clandestine. 

Page 71 : Address of the Grand Master of the State 
of Washington : 

"The seed of discord is being planted among the 
Fraternity of our Grand Jurisdiction by certain de- 
gree PEDDLERS hailing from, * * * known as 
the 'Cerneaus.' 

"There are two of these spurious organizations 
in the United States. * * * 

"Neither of these bodies recognizes the other, 
nor is recognized by any Supreme Council of the Scot- 
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tish Rite in the world, and both have been denounced 
as swprious by many Grand Lodges," etc. 

Page 73: (Council of Deliberation) The Grand Com- 
mandery of Knights Templar of Nebraska used this lan- 
guage : 

"With such distinguished Masonic authority 
against these 'peddlers' of so-called Masonic degrees," 
etc. 

Page 74, same volume : 

"Then, brethren, we ask in all candor: What 
right have these base pretenders to invade our juris- 
diction, disturb the peace and harmony of all Ma- 
sonic bodies AND DEFRAUD OUT brethren by selling 
them worthless degrees?" 

Page 75 : Bayliss' action commented on : 

" * * * Incomprehensible that men that 
are intelligent enough to become Masons are so 
ignorant as not to know that legitimate Masonry is 
never PEDDLED at reduced prices." 

Pages 76, 77-79: Publication of the Northern Su- 
preme Council of a list of regular and "irregular" bodies. 

No. 2, page 79, irregulars : 

"A body having its see in New York or Wash- 
ington, at the head of which is Major W. Bayliss; a 
continuation of the Thompson-Ativood-Folger Coun- 
cil founded by men ivho were expelled by our Su- 
preme Council. 

"All of these together are of small proportions 
and small influence, but they operate to DELUDE the 
incautious." 
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From page 80 to 95 : Letters from various Supreme 
Councils of the world denouncing "Cerneau" bodies, and 
showing that Cerneau Masons are not recognized and are 
not permitted to "visit." 

They are designated as "illegal," "irregular," "spu- 
rious," "invaders"; councils "who pretend to hold powers 
from a Brother of French origin by the name of Joseph 
Cerneau." 

Page 91: " * * * Their diplomas and patents 
worthless." 

Page 95: A list of Grand Lodges of record against 
the clandestines. 

The Encyclopedia of Fraternities (p. 28), read to the 
Court. (Tr., p. 138.) 

At page 28 : 

" * * * * But in France, very soon after 
Freemasonry was introduced there, many new de- 
grees and rites made their appearance, in peddling 
WHICH their inventors did a thriving business. 
* * * Degrees were evolved and 'hawked' over 
the Continent." 

At page 44 : 

"There were some who were merely 'peddlers 
OF degrees,' who traveled about the country making 
twenty-fifth degree Masons at sight for a price." 

Cerneau, pages 46, 47; "Cerneau dupes," page 46: 

"Men to whom self, rather than fraternity, was 
a creed, who hankered for Masonic office and the 
opportunity to peddle degrees." * * * 

"Martin is unknown to the Masonic world other 
than purveyors of Cerneau — gold bricks." 
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Page 55 : 

"The only regret is that a few hundred innocent 
and honest Master Masons have been taken advan- 
tage of and induced to part with their money and 
interest for nothing." 

In the proceedings of the Grand Lodge of Oregon of 
1892, page 44, Grand Master Van Dusen speaks of the 
Cerneauists as 

"men destitute of honor and honesty, who endeavor 
to make a living by conferring spurious degrees, 
* * * when these impostors know that no one 
of their victims can enter a legitimate Masonic Lodge 
in the world. * * * in which these DEGREE PED- 
DLERS can hold no membership." 

And, finally, we repeat the plaintiff's words from his 
pamphlet (Document D2) : 

"Albert Mackie, on the othe hand, was a peddler 
OF DERGEES for money." 

We conclude with the following (additional) extracts 
from the Proceedings of the Grand Lodge of Georgia, 1889 
(pp. 53 et seq.) : 

From page 53: Importance of the subject: "As it 
presents the great questioon of Grand Lodge sovereignty, 
together with our right of self-protection and self-preserva- 
tion." 

Page 54 : < <* * * Degree^making and degree- 
PEDDLING business." 

Page 58: Cerneau repeatedly referred to as "degree 
peddler." 
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"Now with Cerneau, the original instigator, long 
since dead, his emissaries and successors — degree 
peddlers still — continue to carry on their nefarious 
work to the disturbance and detriment of the craft." 

Approving reference is made of the action of the Grand 
Chapter of Royal Arch Masons in Cahfornia (see case of 
Howell vs. Lauton, 118 Gal. — ) for expelling members who 
had become "contaminated" by this class of "degree ped- 
dlers." (Page 50.) 

Galled "interlopers." (Page 50.) 

Page 61 : " 'Spurious pretenders' and clandestine 
workers." 

Page 62: Louisiana's troubles with Foulhouzeism re- 
ferred to. 

We challenge the plaintiff (p. 138) to name a single 
history of Scottish Rite Masonry in which "degrees ped- 
dled" or "peddlers of degrees" do not occur. 

And it is, finally, an evident fact that these expressions 
are never used, in Masonic history or in the actions of 
Grand Lodges, except in reference to so-called "Cerneau" 
Scottish Rite Masonry. 



